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Fitting and Dispensing of Hearing Aids "and regulation of the

L %
: Qf"ﬁ‘{

no- FEB 16 1981

A BILL TO BE ENTITLED
AN ACT

relating to continuation of the Texas Board of Examiners in ‘- the .

A

fitters and dispensers of hearing aid devicesj e,y lo | 44— !
\
, é&, QMLLA¢>’q~ 196 6ba.cuq;:14&Lp¢( ' -
7 BE IT ENACTED D4 THE LEGISLATURE bF THg’ STATE OF TEXAS: (&M
v v S g ‘L‘/

SECTION 1. Sections 1, 2, 3, 6, 9, 10, 1}, 12%/13, and 19,<%¢_ "°/

v’ | . o BT 1/'45’;
Chapter 366;/,Acts of the 61st Legislature, Regular Session, 1969,

as amended.'(Arficle'A4566-l.01 et -seé., :Vérnoﬁf§"Tekas '¢ivil.9g:L‘

Statﬁtes)) are amended to read as follows:

Sec. 1. DEFINITIONS. In this Act, unless the context
requires a different definition:

(a) "Board" means the Texas Board of Examiners in the
Fitting and Dispensing of Hearing Aids.

(b) "License" means Llicense issued by the Board under this
Act to a person authorized to fit and dispense hearing aids.

(c) "Temporary Training Permit" means a permit issued by the
Board to persons authorized to fit and dispense hearing aids only
under the supervision of a person who holds a license under this
Act.

(d) "Hearing aid" means any instrument or device ' designed
for, or represented as, aiding, improving or correcting defective
human hearing, but as used herein shall not mean repair services,

replacements for defective parts and shall not include batteries,

“cords and accessories. TTT—cre,crT T T/ o T
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(e) "Sell” or "sale" includes a transfer of title or of th
right to use by lease, bailment, or any other contract. Provided
for the purpose of this Act, the term "sell" or "sale" shall no
include sales at wholesale by manufacturers to persons license
under this Act, or to distributors for distribution and sale t
persons licehseé ﬁnder this Act. | N - o

(f£) "Fitting and Dispensing Thearing aids" means th

measurement of human hearing by the use of an audiometer or by an

- means for the purpose of 'making selections, adaptations and/o

sales of hearing aids. The term also includes the sale of hearin
aids, - and the Nmaking.of_impressions.fbr earmolds to be used és_
part of the hearing aid.

(g) "30-day trial period" means the period in which a perso

may cancel the purchase of a hearing aid.

Sec. 2. BOARD OF EXAMINERS. (a) The Texas Board o
Examiners in the Fitting and Dispensing of Hearing Aids is hereb
created. The Board shall be composed of nine members with th
following qualifications, to=-wit:

(1) sSix of such members shall possess the necessar
qualifications to fit and dispense hearing aids in this state an
have been residents of this state actually engaged in fitting ar
dispensing hearing -aids for at least five years immediatel
preceding <their appointment. No more than two of such six member
shall be employed by, franchised by, or associated exclusively wit
the same hearing aid manufacturer;

(2) One board member must be a member of the general public

-
A person is eligible for appointment as a public member i£/<th
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person .apd- the person's spous are nok licensed by an

-]
occupational regqgulatory agency in the field of health care; .arenot

employed by and dogéZt participate in the management of a business

entity or other organization that provides health care services or

that sells, manufactures, or distributes health care supplies or
9 : .
oz'not own, controel, or have, directly or

indirectly, more than a 10 percent interest in a business entity or

equipment; and d

other organization that provides health care services or that

sells, manufactures, or distributes health care supplies or

equipment [One-ef-sueh-members-shaii-be-a--ecittigzen--of-~-the--Ynisted
Staﬁgs-5an§-fa--residgn%-eE-this-sﬁate-fer-g-peried-efrat-&east-twe
years-immediateiy-preeeding-hés-appeintmené-andASueh-;member--shaii
net--have--a--finaneiai--interest--in-;a—-hearing-aéd-manafae%uringv
eempany-e¥-a-whotesalte-hearing-aid-eempany];

(3) One of such members shall be a citizen of the United
States and a resident of this state for a period of at least two
years immediately preceding his appointment, shall be an active
practicing physician or surgeon duly licensed to-practicebin this
state by the Texas State Board of Medical Examiners, and specialize
in the practice of otolaryngology. Such member shall not have a
financial interest in a hearing aid manufacturing company or a
wholesalevof retail hearing aid company; and

| (4) One of such members shall be a <citizen of the United
States and a resident of this state for a period of at least two
years immediately preceding his appointment and shall be an active
practicing audiologist. Such member shall not have a financial

interest in a hearing aid manufacturing company or a wholesale or
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retail hearing aid company.

(b) One who has served two full consecutive terms on the
Board shall not be eligible for a reappointment to the Board for a
period of 12 months immediately following the expiration of the
second full term.

(C) 'In ;he‘e§enp ofddeath, rggignatiog or rémpvall pf_ any
members, thé vacancy of the unexpired terms shall be filled by the
Governor in the same manner as other appointments. Each appointee
to the Board shall, within 15 days from the date of his

appointment, qualify by.taking the constitutional oath of office.

Upon presentation of such oath,  the Seéretary of State. shall issue =

commissions to appoihtees as ‘evidence of their authority to act as’
members of the Board.

(d) Members hold office for staggered terms of six years and

each member shall continue until a successor is appeointed and

qualifies. [?he-members-ef-Ehe-initiaé-Beard7-te-be-—appeinted—-by

the--Beverner--to--tahke--office--on-the-effective~-date~of-this-Aat-
shaii-be-divided-inte-three-eiasses7-te-wéts—-eiass-ene7-€iass-¥we7
and-eiass-?hree7-and—their-terms-ef-eéfiee-shaii-be--determined--by
ie%-at-the-first-meetiné-ef-the-Bearde--?he-three-eéass-ene-members
shegi--heid--éffiee--fer-twe-yea257-and-the-éhree-eiass-?we-members
shaii-heid-effiee-fer-feur-year37-and-%ﬁe-three4€iass-?hree-members
shati-heid-office-for-gin-years--respeetively ,--frem--the--time--of
their--appeintment----Biennialtly--thereafter --the--Covernow~--ghall
eppeint-three-members-ef-the-Beard-to-hold-office-faorw-a-tarm-of-six
yeara- |

(e) The Board shall be represented by the Attorney Qeneral
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and the District and County Attorneys of the state.

(f£) A person who is required to register as a lobbyist under

Chapter 422, YActs of the 63rd Legislature, Regular Session,b€;73,
v

as amended (Article 6252-9c¢c, Vernon's Texas Civil Statutes), may

v’

not serve as a member of the Board or act as the general counsel to

the Board.

v

(g) A member 6r employvee of the Boafd may not be an officer,

employee, or paid consultant of a statewide or national trade

association in the hearing aid industry. A member or employee of

the ‘gg;rd may not be related within the second degree by affinity

or within the second degree by consanquinity to a person who is an

officer, employee, or paid consultant of a statewide or national - -

trade association in the regulated industry.

/
(h) It is a ground for removal from the Board if a member:

(1) does not have at the time of appoimtment the

qualifications required by Subsection (a) of this saction for

appointment to the Board;

(2) does not maintain during the service on the Board the

|/
qualifications required by Subsection (a) of this section for

appointment to the Board; or

A
(3) violates a prohibition established by Subsection (f) or

(g) of this section.

v
(i) The validity of an action of the Board is not affected

by the fact that it was taken when a ground for removal of a member

of the Board existed.

(j) [¢£¥] The Texas Board of Examiners in the Fitting and

Dispensing of Hearing Aids is subject to the Texas Sunset Act
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(Article 5429k, Vernon's Texas Civil Statutes); and unless
continued in existence as provided by that Act the board is
abolished, and this Act expires effective September 1, 1993 [298%].

Sec. 3. BOARD ORGANIZATION AND MEETINGS! Within 60 days
after their appointment and qualification the initial Board shall
hold 1its first meeting and eleét a President, Vice=-President, and
Seéretary-Tfeééﬁféf: fﬁe'tefm.ofiéfficé‘foanii.}officefé..6f. the‘
Board shall be for a period of one year.

The Board shall hold regular meetings at least twice a year
at which an examination of applicants for license shall be given.
[Net--iess--than--39--days-ne€iee-e£-sugh-meeting-shqii-be-giveg-by4
pubiieatien-—én--ét-~£east--three--daiiy--newspapers;--ef---geﬁérai
exreviation~--to--be--seteeted-by~-the-Board. --Written-netiee-of-gueh
reguiar-meetings-ef-the-Beard-shaii-be-given-te-the-members-by--the
Seeretary-Treasurer-ef-the-Beard-by-certified-mait-net-tess-than~30
days--prier-to~the-date-of-sueh-requiar-meeting- ] Special meetings
of the Board shall be held upon [the-written] request of a majority
of the members or upon the call of the President. [Wwitten--netiee
ef--sueh-speeiai-meetings-ef-the-Beard-shaii-be-given-%e-members-by
the-Beeretary~FTreasurer-ef-the-Board-by--certified--mait--net--tass
than--36--days--prior--to--the--date~--of--the-speeiai-meetings-] A
majority of the Board shall constitute a quorum for the transaction
of business and should a quorum not be present on‘the day appointed
for any meeting, those present may adjourn from day to day until a
quorum be present provided such period shall not be longer than

three successive days.

Sec. 6. EXAMINATION: APPLICATION. (a) Every

person
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desiring to - engage in fitting and dispensing hearing aids in the
State of Texas shall be required to pass an examination given by
the Texas Board of Examiners in the Fitting and Dispensing of
Hearing Aids.
J/ (b) The applicant shall makev/ppllcatlon, furnishing to the
Secretary-Treasurer of the Board on forms to be furnished by theA”
Board, sworn ev1dence that he has attalned the age of majority [%8
yearsr;--33--ef--goed--merat--charaeterr--is--free--of-contagious-or
infeetieous-diseases;] and has graduated from an accredited high
school or equivélent, and such other information as the Board may
deem necessary for the enforcement of this Act.

(c) The - examination shall consist of written, oral or

practical tests that shall be objective in method and applied in a

consistent manner. The examination shall cover the following areas

as they relate to the fitting and dispensing of hearing aids [#m

the-rfeiiewing—-areas-as-they-pertain-te-the-£itténg-and-dispensing
of-hearing-aidsr-to-wig]:

(1) Basic physics of sound;

(2) The structure and function of hearing aids;

(3) Fitting of hearing aids;ﬂ

(4) Pure tone audiometry, including air conduction testing
and bone conductién testing;

(5) Live voice and/or record voice speech audiometry;

(6) Masking when indicated;

(7) Recording and evaluation of audiograms and speech
audiometry to determine the hearing aid candidacy;

(8) Selection and adaption of hearing aids and testlng of
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hearing aids; and

(9) Taking of earmold impressions.

(d) No part of the examination shall consist of tests
requiring knowledge of the diagnosis and/or treatment of any
disease or injury to the human body.

(e) .Eachvappiicgnt sha;l'b§ given due notice of the date apd
place of the éxgminAtion aﬁd the subjects, areas, énd/or skills
that will be included within such examination, and there shall be
no changes in said subjects, areas, and/or skills after the date of

the examination has been announced and publicized [Rer-shaii-there

be-mere-than-ene-change-er-greup-of-ehanges--in--any--ene~-catendaxr

yvear]. - All examinations shall be conducted in writing and by such
other means as the Board shall determine adequate to ascertain the

qualifications of applicants. Upon reexamination, a person who has

previously failed shall be examined only on those portions of the

exam which he failed. [Aii--eppiieants--examined--during--a--given

eatendar---vear--ghati--be--given--the--same~~-examingtions | Every
applicant successfully passing the examination and meeting all the
reéuirements of this Act shall be registered by the Board as
possessing the qualifications required by this Act and shall
receive from the Board a license to fit and dispense hearing aids
in this stgte; |

(£) The Board, in its discretion, may refuse to examine an

applicant if he has been convicted of a felony or a misdemeanor

that involved moral turpitude.

(g) Within 30 days after the day on which a licensing

examination is administered under this Act, the Board shall notify
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.......

each examinee of the results of the examination. However, if an

examingtion is graded or reviewed by a national testing service,

v/

the Board shall notify examinees of the results of the examination

within two weeks after the day that the Board receives the results

from the testing service. If the notice of the examination results

will be delayed for longer than 90 days after the examination date,

the Board shall notify the examinee of the ‘reason for the delay

before the S0th day. If requested in writing by a person who fails

the licensing examination administered under this Act, the Board

shall furnish the person with an analysis of the person's

performance on the examination.

Sec. 9. TEMPORARY. TRAINING PERMIT. (a) - ‘The Board shall

grant a temporary training permit to fit and dispense hearing aids

to any person applying to the Bocard who has never taken the

. examination provided in the Act and who possesses the

qualifications in Subsection (b) of Section 6, of this Act, upon
written application to the Secretary-Treasurer of the Boafd, the
applicant shall make application on forms to be furnished by the
Board furnishing sworn evidence that he possesses the
qualifications contained in Subsection (b), Section 6, of this Act,
that he has never taken the examination provided in this Act, and
that he has never previously been issued a temporary training
permit to fit and dispense hearing aids by the Board.

(b) The application for a temporary permit shall be
accompanied by the affidavit of a person duly 1licensed and

qualified to fit and dispense hearing aids in this state. The

accompanying affidavit shall state that the applicant, if granted a
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temporary training permit, will be supervised by the affiant in all
work done by applicant under such temporary training permit, that
affiant will notify the Board within 10 days following applicant's
terminating of supervision by affiant.

(c) A temporary training permit shall authorize the holder
thereof, to fit and dispense hearing aids for a period of one year
or until the hoidef théreof  $haii .hAQe succéssfully passed.'the
examination required for a license under'this Act, whichevef occurs
first.

(d) A temporary training permit shall automatically become

void at the end of the period of 6 months from the date of 1its

issuance wunless extended for an.additional peridd,not to exceed 6

months by the Board. The Board shall never extend a temporary
training permit more than one time.

(e) The Board shall establish educational guidelines, both

formal and practical, for the training of temporary permit holders.

The training guidelines shall include directions to the <training

supervisor about subject matter to be taught, length of the

training period, extent of trainee contact with +the public, and

responsibility of the training supervisor for direct supervision of

all aspects of the training period.

Sec. 10. GROUNDS FOR DISCIPLINARY ACTIONS |[REFUBAR--TO

BICENEE~ANDB-REVOEATION-OR~~-EUEPENS 10N~ -OF~~-EICENEE~-~-GROUNBS | . The

Board shall revoke or suspend a permit or license, probate a person

whose permit or 1license has been suspended, or reprimand a

permittee or licensee for any of the following violations [ZThe

Beard--may;--in--its--digseretions~--refuse-to~-issue-a-tieense-to~any

10
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appiieant-and-may-eaneeir-reveke-er-suepend-the--eperatien--ef--aﬁy

tieense-by-it-granted;-for-any-of-the-fottewing-reasens]:
[¢2}~-Fhe---appiicant-~-er---liecensee---ig--guiltty--of-~gress

immeraiiEys
[(2)—-?he-appi§eant-er-&ieensee-is-unfi%--er--éneempetent--by

reqasen-ef-negltigenee= |

(1) [¥33¥] The tempofary trainee [app:iean€] or licensee is
guilty of any fraud, deceit or misrepresentation in the fitting and
dispensing of hearing aids or in his seeking of a license under

this Act.

(2) [¢43] The temporary . trainee [appiieanmt] or licensee is
[has-been] convicted of a felony or a misdemeanor which involves

[#Aveived] moral turpitude.

(3) The temporary trainee or licensee is unable to fit and

dispense hearing aids with reasonable skill and safety to customers

by reason of incompetence, age, illness, drunkenness, excessive use

of drugs, narcotics, chemicals; or any other type of material or as

a result of any condition causing the temporary trainee or licensee

to_become mentally or physically incapable as determined by a court

of competent jurisdiction [ ¢53}--Fhe--appiiecant--ov--iiecensee--ig--a

habituat-~drunkard--or-is-addicted-to-the-use-eé-morphiner-cocaines
or-ether-drugs-having-simitar-effects-or-has-become-insane--er--has
been-adjudged-by-a-court-of-competent-jurisdiction-to-be-of-unseund
mind].

(4) [(¢6¥] The temporary trainee [appiieanrt] or licensee has

violated any of the provisions of this Act or Board rules.

(5) [€?¥] The licensee has knowingly, directly or indirectly

11
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employed, hired, procured, or induced a person not licensed to fit
and dispense hearing aids in this state, to so fit and dispense
hearing aids. '

{6) [¢8%] The licensee aids or abets any person not duly

licensed under this Act in the fitting or dispensing of hearing

aids.

(7) [493] The licensee lends, leases, rents, or in any other

manner places his license at the disposal or in the service of any
person not licensed to fit apd dispense hearing aids in this state.

(8) [¢263] The licensee knowingly used or caused or promoted
the use of any advertising matter, promotional literature,
guarantees, warfanty, dissemidated.or Apubliéﬁed 'with. ﬁiéleadiﬁg;
deceiving or false information. It is the intention of the

Legislature that the provisions of this subdivision [Bubseetieon

t26}--and--the-£fotlewing-Subseetion-{11}] be interpreted insofar as
possible to coincide with the orders and rules of the Federal Trade
Commission on such subjects.

[(ii)--?he-iieensee-advertised—a-partieu&ar--medei7--type--er
kind--ef--hearing--aid--fer--saie--when--purehasers--er-prespeetive
purehasers-respendingete-the-advertisemene-eannet-purehase--er--are
déssuaded--frem-purehasing-the-advertised-medei7-type7-er-kind-when
tE-is-eseabiighed-that-the--purpese-~of--the--advertisement--ia--%o
eb%ain-—prespee%s--fer--the-saie-ef-a-different-medeiT-Eype~er-kind
than-was-advertised- |

(9) [¢%23] The licensee represented that the service or
advice of a person licensed to practice medicine by theATexas State

Board of Medical Examiners is used or made available in‘the

12
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selection, fitting, adjustment, maintenance, or repair of a hearing
aid when such representation was not true.

(10) [¢333] The licensee used the term "doctor," "clinic" or
any like words, abbreviations or symbols in the conduct of his
business which would tend to connote that the licensee was a
physician or surgeon.

[€§4)--The;iieensee-éefamed-anether-i§eensee-unde§--€hi§;-Aét
by--faisety--imputing-~to-~him--dishenerabie--conduet--inabitisy-to
perferm-eentracts;-questionablie-eredit-standingr-er-any-other-£false
representatien-er-Eaiseiy-disparéging-the-preduets--ef--sueh--ether
iéeenseej-in-fqny-respeet7-er-the-business-metheds7-seiiing-prieesr
vaiuesr-eredét-term87¥peiieie57-e§-serviees-ef-sueh-ether-iieenseee

[ t253-~FThe-iieensee-dispiayed--competitive--products--in~--his
ptace--o0é--pusinesgs;~~or--in--the--advertising-in-sueh-manner-as-€e
fatsely-disparage-them=

[(isa—-?he-iéeensee-queted-priees-e£4eempetitive-hearing-aids
er-deviees~-without-disetosing-that-the-prices-ywere-net-the-presents
corvects--eurrent--prieesy--or-~-fatsety~-shewed,r--demoenstrated---oxr
represented--competitive--hearing-aidas-medeis-as-being-the-corveet-
eurrent-modet-of-sueh-hearing-aida-

[$27}~-The~ticensee~-imitated-~or--gimultated--the--trademark-
tradenamey--prandr-or-labei-of-anether-licensee~-under-thia-Aet-with
the--intent--to--mislead--or--deeceive--purehasers--or---prespective
purehasewsa-

[¢28)--FThe--ticensee--used-in-his-advertising-the-pamer-model
name-er-trademark-ef-a-parcieutar-manufacturer-of-hearing-aids-with

the-intent-to-faisely-impliy-a-relationship-with--sueh--manufaeturer

13
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that-dees-net-exists |

(11) [¢*99] The licensee obtained or attempted to obtain
information concerning the business of another licensee under this
Act by bribery, or attempting to bribe an employee or agent of such
other licensee or by the impersonation of one in authority.

(12) (¢263]) The licensee directly or indirectly gave, or
offered to give‘or .permitféd 'or"cauéed 'to be givén money- ofﬂ
anything of value to any person who advises others in a
professional capacity as an inducement to influence such person to
influence those persons such person advises in a professional
capacity to purchase or contract to pu:chase products sold or
offered for sale. Sy liéensee or to refrain from purchasing or
contracting to purchase products sold or offered for sale by any
other licensee under this Act.

(13) [¢22}y] The licensee falsely represented to a purchaser
that a hearing aid was "custom-made, " "made to order,"
"prescription-made” or any other representations that such hearing
aid was specially fabricated for the purchaser.

(14) [¢22}] The licensee refused to accept responsibility
for the acts of a - temporary training permittee in a licensee's'
employ and under licensee's supervision.

(15) [¢233] The licensee with fraudulent inte;;; engaged in
the fitting . and dispensing of hearing aids under a false name or
alias.

[ t24}--FThe-ticensee-had-~failed--te--aectively--engage--in--the
fitting--and--dispensing--ef--hearing--aids--fer--a—peried-ef-three

eeonseecrtive-yearss |

14
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Sec. 11. DISCIPLINARY ACTIONS |[PROEEBHRE]. (a) If the

Board proposes to refuse a person's application for examination, to

suspend or revoke a person's license, or to probate or reprimand a

person, the person is entitled to a hearing before the Board}

(b) The proceedings are governed by the Administrative

v

Procedure and Texas Register Act,”as amended (Article 6252-13a,

Vernon's Texas Civil étatutés);

(c) [¢a¥] Proceedings [fer-reveeation--or--suspensien--of--a
tieense] shall be .commenced by filing charges with the Board in
writing and under oath. The charges may be made by any person or
persons. _ 4 -

(d) [¢k3¥] The presidént of the Board shall fix a time and
place for a hearing and shall cause a copy of the charges, together
with a notice of the time and place fixed for the hearing to be
served upon the applicant or licensee against whom charges have
been filed at least 304days prior thereto. Service of such charges
and notice of hearing thereon may be given by certified mail to the
last known address of such licensee or applicant.

(e) [¢e¥] At the hearing, such applicant or licensee shall
have the right to appear either personally or by counsel or both to
produce witnesses, and to have subpoenas issued by the Board and
cross-examine opposing or adverse witnesses.

(f) [¢43] The Board shall not be bound by strict rules of
procedure or by the laws. of evidence in the conduct of its
proceedings but the determination shall be founded upon sufficient
legal evidence to sustain it.

(g) [¢e3¥] The Board shall determine the charges upon their

15
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merits. The Board shall enter an order in the permanent records of
the Board setting forth the findings of fact and law of the Board
and its action thereon. A copy of such order of the Board shall ée
mailed to such applicant or licensee. to his last known address by
certified mail.

(h) [¢£3] Any person whose license to fit and dispense
hearing aids ﬁés. Eeeh.‘refﬁsed or hés.beén éancelled,-feﬁokea 6r
suspended by the Board, may, within 20 days after making and
entering of such order, take an appeal to any district court of
Travis County or any'district court of the county of his residence.

Lil'[(g}--A--ease--reviewed--andegf-the--previsiens--ef--thés
seetien--preeeeds--in--sueh-distriet-eeurt-gy-Eriai-de-neve-as-that
term-is-used-and-understeed-in-appeats-frvem-justiee--of--the--peace
eourta--te--the-~county--eourts--of-~this--gtatex] Appeal from the
judgment of such district court will lie as other civil cases.

(j) [¢RY] Upon application, the Board may reissue a license
to fit and dispense hearing aids to a person whose license has been
cancelled or revoked but such application shali not be made prior
to the expiration of a period of six months after the order of
cancellation or révdcation has become final, and such application
shall be made in such manner and form as the Board may require.

Sec. 12. FEES AND EXPENSES. [+¢a}--The-Beard-shail-eharge--a
£ee--e£--$§5e99--£er-éssuing-a-éempeeary-training-permity-whieh-fee
must-accempany-the-appiication-for-a-temperary-tratning-permits

[éb)--?he-Beard-shaii-ehargeéa-fee-e£-$35=Ge-fer-examining-an
appiieant-fer-a-iieense:-whieh-fee-m&st-aeeempany-the--appiieatiene

[ ¢ey--The--Boeard--shaitl--charge-a-fee-0£-556-06-for~isguing-a
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tieenge=

[ €23--Ary-persen-making-appiiention-for-a-iicense-without--an
examinatton--aa--previded--in-geections~-7-and-8-must-submit-gueh-fee
with-sueh-appiieations ]

(a) The Board shall establish reasonable and necessary fees

for the administration of this Act.

(b) [¢2y] Every person passing the examination and meeting
the requirements of the Board shall be notified thaﬁ he is eligible
for such license upon payment of the fee herein provided. Such
notice shall be by certified mail at the address given on his
examination papers. The fee for issuance of such license. must be
paid by the applicant within 90 days after having been notified.
Failure to pay such fee within such time shall constitute a waiver
of the right to such person to.obtain his license.

[ ¢d3y~--FThe--Beard--shati~-echarge--a-~-fee--0f--55-00--for--ecaeh
dupiticate~-ticense-or-dupltiente-temporary-training-permit- |

(c) [¢¢3] The Sécretary-Treasurer of the Board shall, on or
before the 10th day of each month, remit to the State Treasurer all
of the fees collected by the Board during the preceding month for

deposit in the General Revenue Fund.

(d) Each member of the %g;rd is entitled to a per diem as

set by legislative appropriation for each day that the member

engages in the business of the Board. [ ¢£)-~-BEach~--member--af--the

Beard-~-is~-entitied-to-a-per-diem~o0£-530-£for-each-day-he-ias-engaged
in-performing-the-duties--of--hig--effice= | The travel expenses
allowance for members of the Board and its employees shall be
provided in the General Appropriations Act. The executive director
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of the Board shall be allowed his actual expenses incurred while
traveling on official business for the Board.

(e) [¢9¥] The number of days for which compensation may be
paid to members of the Board shall not exceed two days in any
calendar month except in those months in which examinations are
held but compensatlons may never be allowed to exceed six days in
those months in whlch examlnatlons are held o | o |

(f) [¢R}] The Board may authorize all necessary
disbursements to carry out the provisions of this Act, including

payment of the premium on the bond of the Secretary-Treasurer,

'étationery expenses, purchase and maintain or rent equipment and

facilities necessary to carr& out the examinations of applicatione
for license; pay for printing of all licenses; rent and furnish an
office to maintain the permanent records of the Board.

(g) [(¢23] Funds for the administration of this Act shall be
provided by the General Appropriations Act from the General Revenue
Fund.

[(j)--?he-baianee-ef-aii-meney-remaining-ie-the--Fitttng--and
Bispensing--ef--Hearing--Aida--Fund!-aecount-oen-Augus€-33--1979--4ig
transferrved-to-the-Generait-Revenue~Funds- |

Sec. 13. RENEWAL OF LICENSE. (a) Each license to fit and

dispense hearing aids shall be issued for the term of one year and

shall, unless suspended or revoked, be renewed annually on

September 1 upon payment of the renewal fee.

(b) A person may renew an unexpired license by paving to the

Board before the expiration date of the license the required

renewal fee,

18
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(c) If a person's license has been expired for not longer

then 90 days, the person may renew the license by paving to the
J .

Board the required renewal fee and a fee that is one-half of the

examination fee for the license.

(d) If a person's license has been expired for longer than

90 days but leés than two yéars, the person may renew the license

by paying to the Board all unpaid renewal fees and a fee that is

equal to the examination fee for the license.

(e) 1If a person's license has been expired for two years or

longer, the person may not renew the license. The person may

obtain a new license by submitting to reexamination and complying

with the requirements and procedures for obtaining an original

license.

4

(f) Before a license can be renewed, the Board shall require

certification that all testing equipment, both portable and

stationary, used by the licensee has been calibrated within one

year prior to the renewal date. [en-or~before~-the--fivgt--day--of

Januafyr--i9?27--every--iieensee—-under--this-—Aét-shaii-pay-te-the
Seeretary-Treasurer-of-the-Beard-an-annuai-renewati--fee--0£--567-59
for-the-renewat-of-his-1iecense-to-fit-and-diapense-hearing-aids-foxr
the--year--1973- -~-On-or-before-the-first-day-ef-JdJanuary;-19723 - -and
every-year-Ehereafterr-every-iieenseé-under-tkis-Aet-shaii--pay--te
the--Seeretary-?reasurer--e£--€he--Beard--an--annuai-renewai-£ee-é£
$EESe99-fer-renewai-ef—his-iieense-%e-£§t-and-dispense-hearingdaéds
fer-éhe-eurreﬁt-yeare--Gn-reeeipt-ef-said-renewal--feer--éhe--Beard
shaii-issue-an-annuai-renewai-eerti£ieate-bearing-the-number-ef?his

tieense;--the--year--for--wvhieh--it--ig--renewveds---and--sueh--other

19
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infermati@n-frem-the—reeerds-ef-the-Beard-as-—the--Beard--may--deem
neeesgssary-£fer-the-proper-enforeement-of-thig-Aeck~ A
[ t{p}--When--a--ticensee--shati-£faii-te-pay-his-annuat-renewal

fee-by-February-ist-ef-eaeh-years;-it-shati-be-the-duty-ef-the-Reard

teo-netify-sueh-tieensee-by-certifred-mait-at-his-iast-krewn-addreas

'that-saéd-annuai—renewai-fee-és-4due--andj-unpaidr--éf-éthe--annuai

éenewai?-fee;-ié?-nét-;paid--wiéhin--éé--dafs;fréﬁ;the-said-éé£é¥ef"
maiiing-sueh-netiee7-the-Beard-shaii-then-eaneei-said-iieensee]

{g) [€e¥] Fitting and dispensing hearing aids without an
annual renewél certificate for the current year as provided herein
shall have the same fo:ce and effect and be subject to the same
penalties as fittinq‘and dispensing hearing aids'withouf a license.

I(dé--After--the--Beard--shaii--have--eaneeiied-a-iieense-fer
rRenpayment-ef-the-annualt-renevai-fees-the-Beard-may-refuse-te-iasue
a-new-iieense-untii-sueh-fitter-and-dispenser-ef-hearing--aids--has
pad-ati-previeua-unpaid-~annuai-fees- |

(h) [¢e}] The Board shall issue a duplicate license to any
licensee whose license has been lost or destroyed and the Board
shall have the authority to prescribe the procedure and
requirements for the issuance of the duplicate license.

Sec. 19. EXCEPTIONS. Nothing in this Act shall be construed
to apply to the following:

(1) Persons engaged in the practice of measuring human
hearing as a part of the academic curriculum of an accredited
institution of higher learning, provided such persons or their
employees do not sell hearing aids.

(2) [Fersens--engaged--in--the--practice--of-measuring-human

20
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and 12B to readv7s follows:

heeréng--as--a--paft-—ef--e--pregram--eendueted-—by——-a---nenpref;t

erganigptieny--previded-sueh-erganigation-er-its-empioyees-dees-net

H-
(18]

se -hepring-aida=-

[¢33] Physicians and surgeons duly licensed by the Texas
State Board of Medical Examiners and gqualified to practice in the
State of Texas.

[éé}--Peséeﬂé-émpéeféé-aﬁé-ééfégtiy-supefvésed-byQﬁ-phyééééaﬁ”
end-surgeen-:te-test-er-rmeasure-human-hearingr-provided-suekh-persens
gde-net-seitl-hearing-aidss |

(3) An audiolocist certified by the American Speech';nd

v’

Hearing Association engaged in the measurement of human hearing

by the use of an audiometer or by any means for the purpose of

making selections and adaptations of or. recommendations for a

hearing aid, provided such persons do not sell hearing aids.

SECTION 2. Chapter 366,lL-Acts of the 61lst Legislatures"
— »
Reqular Session, 1869, as amended®{Article 4566-1.01 et seq.,

Vernon's Texas Civil Statutes), is amended by adding Sections 12A

[
Sec. 12A. ADVERTISEMENTS. The Board may not adoot rules
restricting competitiye bidding or advertising by a person
> I .
regulated by the Board except to prohibit false, misleading, or

/

ceceptive practices by the person. The Board may not include in

its rules to oprohibit false, misleading, or deceotive practices by

a person regulated by the Board a rule that:

(a) restricts the person's  use of any medium for

advertising;

(b) restricts the person's personal appearance or use of his

21
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personal voice in an advertisement;

(c) relates to the size or duration of an advertisement by

the person; or

{d) restricts the person's advertisement under a trade name.

Sec. 12B. CONSUMER INFORMATION AND COMPLAINTS. (a) The

Ecard shall orepare information of consumer interest describing the

v

requlatory functions of the Board and describing the Board's

procedures by which consumer complaints are filed with and resolved

by the Board. . The Board shall make information available to the

general public and avpropriate state agencies.

{(b) Each written contract for services in this state of a

licensed hearlng a1d fltter and dlsnenser shall contaln the name,

2@
mailing address, and telephone number of the Board. There shall at

all times be prominently displayed in the place of business cf each

licensee regulated under this Act, a sign containing the name,

‘/
mailing address, and telephone number of  the Board and a statement

informing consumers that complaints against licensees can be

directed to the Board.

.

(c) Each person who buys a hearing aid shall be allowed a

30-day trial Deriod_before the sale is final.

A
{d) The Board shall establish guidelines for a 30-day trial

P

period on every hearing aid purchased from a licensed hearing aid

fitter and dispenser.

(e) The Board shall keep an information file about each

complaint filed with the Board relating to a licensee. If a

written complaint is filed with the Board relating to a licensee,

v’

the Board, at least as freguently as guarterly and wuntil final

22



dicposition of <‘re complaint, shall notify the parties to the

complaint of the status of the complaint unless the notice would

jeopardize an undercover investigation.

SECTION 3.

the Fitting and

A rule adopted by the Texas Board of Examiners in

Dispensing of Hearing A::s before September 1,

1981, that conflicts with Chapter 366,'”(:;5 of the sistL/f'

-

Legislature, Regular ' Session,(”1969 (Article 4566-1.01 et seg.t

Vernon's Texas Civil Statutes), as amended by this Act, is wvoid.

Within 90 days after September 1, 1981, the board shall repeal the

rule.

SECTION 4.
Board of Examiners
the effective date
term for which the

SECTION 5.

A person holding office as a member of the Texas

o
in the Fitting and Dispensing of Hearing Aids on
of this Act continues to hold the office for the

member was originally appointed.

L/
Sections 7 ;g; 20, Chapter 366,”§:;s of the 61st

P

Legislature, Regular Session, 1969 (Article 4566-1.01 et seq.,

Vernon's Texas Civil Statutes), are repealed.

SECTION 6. This Act takes effect September 1, 1981.

SECTION 7.
crowded ;ondition

emergency and

e

The importance of this legislation and the
of +the calendars in both houses create aﬁ

an imperative public necessity that the

constitutional rule requiring bills to be read on three ceveral

inys in each house be suspended, and this rule is hereby s¢:i:pended.

23




COMMITTEE SUBSTITUTE FORM

A’Pﬂ- s Z / lquls]ﬁn’ Texas

Date of report to Senate

| Honorable William P. Hobby
President of the Senate

Sir:
We, your Committee on HUMA h‘ R2$OUR cesS ___ to which was referred
_5_. B. No. , have had the same under consideration, and 1 am instructed to report it back to the

Senate with the recommendation that it do not pass, but that the Committee Substitute adopted in lieu
thereof do pass and be printed.

Chairman

» TWO copies of the Committee Substitute and TWO copies of this form to the original bill and retain one copy of this form for your file.
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Subs:ituté\the following for S. B. No. 604::

42¢7'” s C. S. S. B. No. 604
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A BILL TO BE ENTITLED
AN ACT

relating to contijnuation of the Texas Board of Examiners in the
Fitting ‘and Dlspen51ng ‘of aring Aids’ and regulation of the
fitters and dispensers of hearing aid cevices O/N-Mu(»l/h-ﬂ, GAW 3éé }\

BE IT ENACTED BY THE LEGISLATURE OF TEZE STATE CF TEXAS:

SECTION 1. Sectiens 1, 2, 3, 6, 9, 10, 11, 12, 13, and 19,
Chapter 366, Acts of the 61st Legislature, Regular Session, 1969,
as amended (Affiéle .4566;;;0i. et 'seq;,. Vernon's Texas CiQil
Statutes), aré amended £§ read as follows:.

“Sec¥6§i DEFIN){IONS. In this Act, unless the context
regquires a different efinition:

Y (a) ﬁBoard‘ me .2s the Texas Board of Examiners in the
Fitting and Dispensing of He%ring Aids.

“ (b) *Licensed means license issued by the Board under this
A¢t tc 2 person authorized to git and dispense hearing aids.

“(c) *"empo*ary Training De*ml*ﬁ means a permit lssuec by thre
Board to persons authorized to fit and dispense hearing aids only
uncer the supervision of a persén who holds a license uncer this
ACT. '

\Y(a) LEea*lng 2id" means any iﬁstrument or device designe§4{
for, or represented as, aiding, imﬁ}oving or correcting defective
human hearing, but as used herein shall not mean repair services,
replaﬁements for defective parts and shall no%t include batteries,

cords and accessories.

. g
YEY
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“(e) t¥sell? or tsale' includes a transfer of title or of the

right to use by leasg, bailment, or any other contract. Provided,
for the purpose of this Act, the term l’sell.'l" or ‘sale* shall not
include sales at wholesale Sy manufacturers to persons licensed
under this Act, or to distributors for distribution and sale to
persons licensea uqder.tbis.Act. ' _ _
“(f) *Fitting and Dispensing hearing aidst means the
measurement of human hearing by the use of an audiometer or by any
means for the purpose of making selections, adaptations and/or
sales of hearing aids. The term also includes the szle of hearing
aids, and the making of impressions fo;.éarmolds to be used as a
part of the hearing aid.-

\ - S
! (g) ‘30-day trial period' means the period in which a verson

~

may cancel the purchase of a hearing aid.

" Sec)(\dg/.. BOARD OF EXAMINERS. (a) The Texas Board of
Examiners in the Fitting and Dispensing of Hearing Aids is hereby
created. The Boafd shall be composed of nine members with the
following cualifications, to-yit:

\\(1) Six of such members sball possess the necessary
qualifications to fit and dispense heariné aids in this state and
have been residents of this state actually engaged in fitting and

dispensing hearing "aids for at least five years immediately

=

preceding their appointment. No more than two of such six members’™
shall be employed by, franchised by, or associated exclusively with
the same hearing aid manufacturer;

\\(2) One board member must be a member of the general public.

A verson is eligible for appointment as a public member if <+he
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person and the erson's spouse: ‘are not .licensed by an
D

occupational regulatory agency in the field of health care; are not

employed by and do not participate in -the management of a business

entity or other organization that provides health-care services or

that sells, manufactures, or distributes health—care supplies or

equipment; . and do not own, control, or have, directly or

indirectly, .. an - . . interest in a business entity or

other organization that provides 'health-care services or that

sells, manufactures, or distributes health ~care supplies or
equipment [Ore-ef-such-members-shaiz-be-a--eitizen-~ei--the--United
Séate;--and--a--rgsident-efjthé%/sgaéé;fer-aneried-éf-aﬁ-éeast—ewe
years-émmediatééy-preeedéng-his-appeintment-and-sueh--member--shaéi
ne%--heve--a--£§naneéaé--interest-—én--a--hearing-aéd-manufaetg!ing
cempany-er-a-wheltesate-hearing-aid-eompany];

“(3) One of sﬁch members shall be a citizen of +the United
States and a resident of this state for a periocd of at least two

years immediately preceding his appointment, shall be an active

practicing physician or surgeon duly licensed to practice in this

‘state by the Texas State Board of Medical Examiners, and specialize

in the practice of otolaryngology. Such member shall not have a
financial interest in a hearing aid manufacturing company or a
wholesale or retail' hearing aid company; and

\\(4) One of such members shall be a citizen of the Unite%é;
States and a resident of this state for a period of at least tw§
years immediately preceding his appointment and shall be an active
practicing audiologist. Such member shall not have a financial

interest in a hearing aid manufacturing company or a wholesale or
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retail hearing aid company.

\\(b) One who has served two full cbnsecutive terms on the
Board shall not be eligible for a reappointment to the Board for a
period of 12 months immediately following the expiration of the
second full term.

“(c) In the eygnt of death, resignation or 'removal of any
members, the vacancy of the unexpired terms shall be filled by the
Governor in the same manner as other appointments. Each appointee
to the Board shall, within 15 days from the date of his
appointment, qualify by taking the constitutional ocath of office.
Upon presentation of such oath: the Secretary of State shall issue
commissions to appointees as evidence Sf their authority to act as

members of the Board.

"(d) Members hold office for staggered terms of six years, and
7

each member shall continue until- a successor is appointed and

qualifies. [?he-membezs-eé-the-éhétiai-Beard7-te-be--appeinted--by

the--Severner--teo--take--office--on-the-efifective-date-es-this-Ack-

shati-be-divided-into-three-claases;-to-wits--Elass-Ome--Elaas-Tyer

and-eéase-?hr§e7-and-thgér-terms-ef-efféee-shaéi-be--determined--by
tot-at-the-first-meeting-ofé-the-Board- ~~-The-three-Class-One-members
shaéi--heid--efféee--fer-twe-years7-and-the-three-eiass-?we-members
shaéé-heid-effiee-5;2-£euz-yearsr-and-the-three-eiass-?hree-members
shaii-heid-efféee-fer-six-years—-respeetiveéy7--£rem--the--téme--ef.;
theiw--appeintment- ---Biennialiy--thereaftar --the--Covernew--shail
eppeint-three-members-ef-sthe-Board-te-hold-offica-Sov-a-tarm-of-asiy
yegrs= ]

" (e) The Board shall be represented by the Attorney General
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and the District and County Attorneys of the state.

L1}
(f) A person who is required to register as a lobbyist under

Chapter 422, Acts of the 63rd Leéislature, Regular Session, 1973,

as amended (Article 6252-9¢, Vernon's Texas Civil Statutes), may

not serve as a member of the Board or act as the general counsel to

the Board.

u (g) A member or employee of the Board may not be an officer,

employee, or paid consultant of a statewide or national trade

association in the hearing aid industry. A member or employee of

the Board may not be related within the second degree by affinity

or within the second degree by consanguinity to a person who is an

officer, emplovee, or paid.consultant of..a statewide or national -

trade association in the regulated industry.

"(h) It is a ground for removal from the Board if a member:

\'(1) does. not have at the time of appointment the

qualifications required by Subsection (a) of this section for

appeintment to the Board;

()

(2) does not maintain during the service on the Board the

‘qualifications required by Subsection (a) of this section for

appointment to the Board; or

”(3) violates a prohibition established by Subsection (f) or

(g) of this section:

”(i) The validity of an action of the Board is not affectedq

by the fact that it was taken when a ground for removal of a member

of the Board existed.

"(4) [¢£3]° The Texas Board of Examiners in the Fitting and J

.Dispensing of Hearing Aids is subject to the Texas Sunset Act
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(Article 5429k, Vernon's Texas Civil Statutes); and unless

continued in existence as provided by that Act the board is
abolished, and this Act expires effective September 1, 1993 [2582].

"Secfmg. BOARD ORGANIZATION AND MEETINGS. Within 60 days
after their appointment and qualification the initial Board shall

hold its first meeting and elect a President, Vice-President, and

Secretary-Tfeasurer. The term of office for all officers of the

Board shall be for a period of one year.

' The Board shall hold regular meetings at least twice a year
at which an examination of applicants for license shall be given.
[Net-fEess--ehan--39--days-netéee—ef-sueh-geeténg-shaii-be-éiven-by
pub&éeatéen--én--a%--éeaét--three--déiéé--ﬂewspapers---ef---generai
girediation--to--be~-seiected-by-the-Board--~wWritten-notica-of-sueh

9
regu&ar-meetings-eé-the-Beard-sha}i-be-given-;gwzgz—members-by--the
Seerekary-Treasurer-efé-the-Board-by-certified-wmaii-not-tess-than-30
days--prier-to-the-date-of-such-regquiar-meetiny-] Special meetings
of the Board shall be held upon [the-written] request of a majority

of the members or upon the call of the President. [Writtem--pnetiee

'ef--sueh-speeéai-meetings-ef-the-Beard-shaié-be-géven-te-membezs-by

the-Beeretary-Treasuver-efi-the-Beard-by--cervtified--maii--not--iess
than--ae--days--préer--te—-the--date--ef--the-speeéqé-meeténgse] A

majority of the Boakrd shall constitute a quorum for the transaction

of business and should a quorum not be present onm the day appointed{'

for any meeting, those present may adjourn from day to day until a

quorum be present provided such period shall not be longer than

0
three successive days.

\\Seckls. EXAMINATIONﬁ APPLICATION. (a) Every person
3
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desiring to engage 1in fitting and dispensing hearing aids in the
State of Texas shall be required to pass an examination given by
the Texas Board of Examiners 1in the Fitting and Dispensing of
Hearing Aids.

“(b) The applicant shall make application, furnishing to the
Secretary-Treasurer of the Board on forms to be furnished by theA
Board;.sworﬁ evidenée.thét he haé aﬁtained the age of majority [28
yeawar--ig--ef--geed--morait--charaeter ;,--ig--ivee~--of-contagious-or
indeekieous-diaeasesr] and has graduated from an accredited high
school or egquivalent, and such other information as the Board may
deem necessary for the enforcement of this Act.

\‘(c) The examination shall consist of written, oral or

practical tests that shall be objective in method and applied in a

consistent manner. The examination shall cover the following areas

as they relate to the fitting and dispensing of hearing aids [in

the--foiiewing--a:eas-as-they-perta&n-te-the-Sétting-and-déspensing
ef-hearing-azdgs~to-wie]:

- “(1) Basic physics of sound;

' (2) The structurg and function of hearing aids;

" (3) Fitting of hearing aids;.

1(4) Pure tone audiometry, including air condpction testing

and bone conduction:testing;

”(5) Live voice and/or record voice speech audiometry;f?

! (6) Masking when indicated;

' (7) Recording and ev;luation of audiograms and speech
audiometry to determine the hearing aid candidacy;

! (8) Selection and adaption of hearing aids and testing of
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hearing aids; and

"(9) Taking of earmold impressions.

W(d) No part of the examination shall consist of tests
requiring knowledge of the diagnosis and/or treatment of any
disease or injury to the human body.

“(e) Each applicant shall be given due notice of the date and
place of the examination and the subjects, areas, énd/or skills
that will be included within such examination, and there shall be
no changes in said subjects, areas, and/or skills after the date of
the examination has been announced and publicized [rew-shali-thewre
be-mere-than-one-charge-or-group-ef-changes--in--any--ere--caltendax
year). All examinations shall be conducted in writing and by such

other means as the Board shall determine adequate to ascertain the

qualifications of applicants. Upon reexamination, a verson who has

previously failed shall be examined only on those portions of the

) ¥
exanv'which he failed. (Aii--epplicanta--examined--during--a--given
eatender---year--shati--be--given--the--same--examination- | Every

‘applicant successfully passing the examination and meeting all the

requirements of this Act shall be registered by the Board as

possessing the qualifications regquired by this Act and shall
receive from the Board a license to fit and dispense hearing aids

in this state.
N\

5
(£) The Beoard, in its discretion, may refuse to examine a?/é

applicant if he has been convicted of a felony or a misdemeanor

that involved moral turpitude.

Al

H(g) Within 30 days after the day on which a licensing

examination is administered under this Act, the Board shall notify
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each examinee of the results of the examination. However, if an

examination is graded or reviewed by a national testing service,

the Board shall notify examinees of the results of the examination

within two weeks after the day that the Board receives the results

from the testing service. If the notice of the examination results

will be delayed for longer than 90 days after the examination date,

the Board shall notify the examinee of the reason for the delay

before the 90th day. If requested in writing by a person who fails

the licensing examination administered under this Act, the Board

shall furnish the person with an analysis of the person's

7
performance on the examination.

» Sec{wg/.

TEMPORARY TRAINING PERMIT. (a) The Board shall
grant a temporary training permit to fit and dispense hearing aids

to any person applying to the Becard who has never taken the

. examination provided in the Act and who possesses the

qualifications in Subsection (b) of Section 6, of this Act, upon

written application to the Secretary-Treasurer of the Board, the

applicant shall make application on forms to be furnished by the

‘Board furnishing sworn evidence that he possesses the

qualifications contained in Subsection (b), Section 6, of this Act,
that he has never taken the examination provided in this Act, and
that he has never previously been issued a teméorary training
pérmit to fit and dispense hearing aids by the Board. ﬂ”)

\‘(b) The application for a temporary permit shall be
accompanied Sy the affidavit of a person duly licensed and

qualified to fit and dispense hearing aids in this state. The

accompanying affidavit shall state that the applicant, if granted a
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temporary training permit, will be supervised by the affiant in all
work done by applicant under such temporary training permit, that
affiant will notify the Board within 10 days following applicant's
terminating of supervision by affiant.

W (c) A temporary training permit shall authorize the holder
thereof, to fit and dispense hearing aids for a period of one year
or until the holder ﬁhereof' shall have sﬁccessfﬁlly' passed' the
examination required for a license under_this Act, whichever occurs
first.

"(d) A temporary training permit shall automatically become
void at the end of the perlod of 6 months from the date of its
issuance unless extended for an additional period not to exceed 6
months by the Board. The Board shall never extend a tem .-arly
training permit more than one time.

'I(e) The Board shall establish educational guidelines, both

formal and practical, for the training of temporary permit holders.

The training quidelines shall include directions to the training

supervisor about subject matter to be taught, length of the

training period, extent of trainee contact with the public, and

responsibility of the training supervisor for direct supervision of

all aspects of the training period.

* cock®$5. GROUNDS FOR _ DISCIPLINARY ACTIONS [REFUSAE--FO

LICENSE-ANB-REVOEATION- -6R--EYSPENESION--OF--E1CENSE~--6ROUNBE ] . The

plags ¢~ PATors

Board shall revoke or suspend a permit or license, prebatae a person
.’

whose permit or license has been suspended, or reprimand a

permittee or licensee for any of the following violations [The

Beard--mayr--én--éts--déseretéeny--refuse-te-issue-a—iieense-te—any

10
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eppliicant-and-may-eanceltr-reveke-or-suspend-the-~-operation-~of--any
iieense-by—ét-grantedr-fer-any-ef-the-feiiewing-geasens]{

\\[{é)--?he---appiieant---er---éieensee--—is--guié%y--ef--gress
immerat:Ey-

) .
' [t23~--The-eppiiecant-er-iicensee~is-unfit--er--incempetent--by

reasen-ef-negiigenees |

“(1) [¢33¥] The temporary trainee [apptieant] or licensee is
guilty of any fraud, deceit or misrepresentation in the fitting and
dispensing of hearing aids or in his seeking of a license under

this Act.

) - . .
‘ (2) [¥43] The temporary trainee [appitiean&] or licensee is.

[Ras-been] convicted of a felony or a misdemeanor which involves
[#nveived] moral turpitude.

\‘(3) The temporary trainee or licensee is unable to fit and

dispense hearing aids with reasonable skill and safety to customers

by reason of incompetence, age, illness, drunkenness, excessive use

of drugs, narcotics, chemicals; or any other type of material or as

.a result of any condition causing the temporary trainee or licensee

to become mentally or physically incapable as determined by a court

of competent jurisdiction [ ¢S¢--FThe--appiicant--er--licensee--is--a

hebituai--drunlard--or-is-addicted-to-the-use-oé-morphine--ecocaines
ez-eéher-drugs-having-sémiéa!-effeets-oz-hae-beeeme-insane--ez--has
been-adivdged-by-a-court-ef-competent-jurisdietion-to-be~-of-unseund
minmd].

‘\(4) [¢{63] The temporary trainee [appiiean®] or licensee has

vioclated any of the provisions of this Act or Board rules.

W (5) [¢F3] The licensee has knowingly, directly or indirectly

11
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employed, hired, procured, or induced a person not licensed to fit .

and dispense hearing aids in this state, to so fit and dispense
hearing aids. ‘

\\Lgl [¢8¥] The licensee aids or abets any person not duly
licensed under this Act in the fitting or dispensing of hearing
aids.

“111 [ €93] The licensee lends, leases, rents, or in any other
manner places his license at the disposal or in the service of any
person not licensed to fit and dispense hearing aids in this state.

‘\Lgl [€269] The licensee knowingly used or caused or promoted
the = use of any advertising matter, promotional literature,
guarantees, warranty, disseminated or published with misleading,
deceiving or false information. It 1is <*the intention of the

Legislature that the provisions of this subdivision |[Eubseetion

{z6}~-and--the-4foilowing-Subseetion-¢32313)] be interpreted insofar as

possible to coincide with the orders and rules of the Federal Trade

Commission on such subjects.
'\((ii)--!he-iieensee-adyertieed-a-partéeuéar--medeir--type--er

Kind--oé--hearing--aid--for--sate~-when--purehasers--er-prespective

purehasers-regpending-te-the-advertiasement-cannot-purchase--or--are

dissuaded--frxem-purehasing-the-advertised-moedel;-type;-er-hind-when .

ée—és-estabiished-@hat-the--purpose--ei--the--advertisement--és--te
ebtaén--prespeets--fe;--the-saie-ef-a-dééferent-medeir-type-er-kind
thap-was-adverkiseds] -

“Lgl [€¢223] The licensee represented that the service or

advice of a person licensed to practice medicine by the Texas State

Board of Medical Examiners is used or made available in the

12
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selection, fitting, adjustment, maintenance, or repair of a hearing

aid when such representation was not true.

\‘glO) [€¢233] The licensee used the term ‘doctor,‘ Yclinict or -

any like words, abbreviations or symbols in the conduct of his
business which would tend to connote that the licensee was a
physician or surgeon. |

W [ £24)--The-ticensee-defamed-another-ticensee-under--this--Aect
py-~faisezy--imputing--to-~-him--dishenerable--conduect -inability-to
perferm-eentraetsr—qaestienabée-ezedit-standing7-e:-any-e€her-£a£se
represeriatien~-or-falsely-disparaging-the-producta--ef-~-auch--other
tieensee-~-in--any-respecty;-or-the~-business-metheds;~-selling-pricess,
vatdegy-eredif-termgr-polieies;-or-gervices-of-sueh-oathar-licenseas

W [£t25)--The-ticensece~-dispiayed--ecompetitive--produeta--in--hisg
ptaece--ofé--pusinessy--o¥--in--the--advertiging-~-in-sueh-menner-as-ae
fplaely~-disparage~-thems

“[fié)--?he—iieensee-queted-préees-ef-eempetitéve-hearing-aids

er-deviees-witheut-diseiesing-that-the-priees-were-net-the;presentr'

\eerreetr--eurzent--préees:--er--faise&y--shewedr--demenstrated7--ef'

represented-~competitive--hearing-aida-medeta-as-being-the-corvach-

eurrent-modet-of-such-hearing-aids-

“[(i?)-—?he-ééeensee--émétated--ez--sémuéated--the--trademazkrf

tradenamesy--prand--ov-liabel-of-another-licenseec~under-this-Aekt-ywith
the--éntent--te--misiead--er--deeeéve--purehasezs--er---prespeetive
purenaserss

A [ {28)--FThe--iicensee--used-in-his-advertiging-the-namer-medel

name-or-trademari-of-a-particuiar-manufacturer-of-hearing-aids-with

the-intent-to-falasely-impliy-a-relationship-withe-gueh--manuiaecturew

13
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that-dees-net-axist= |

‘\L;ll (¢253] The licensee obtained or attempted to obtain
information concerning the business of another licensee under this
Act by bribery, or attempting to bribe an employee or agent of such
other licensee or by the impersonation of one in authority.

W {12) [¢283] The licensee directly or indirectly gave, or
offered to give or permitted or caused to be given money or
anything of value to any person who advises others in a
professional capacity as an inducement to influence such person to
influence those persons such person advises in a professional
capacity to purchase or contract to purchase products sold or
offered for sale bf licensee or to refrain from purchasing or
contracting to purchase products sold or offered for sale by any
cther licensee under this Act.

"ngl [¢223] The licensee falsely represented to a purchaser
that a hearing aid was ¥custom-made, I fmade to order, *

%prescription-madeb or any other representations that such hearing

-aid was specially fabricated for the purchaser.

“1;31 [£223] The licensee refused to accept responsibility
for the acts of a temporary training permittee in a licensee's
employ and under licensee's supervision.[%{;

oiléi [¢233] The licensee with fraudulent intent, engaged in
the fitting and dispensing of hearing aids under a false name or
alias.

“[(24&--?he-iéeensee-had-faiied--te--aetéveéy--engage—-in--the
fitking--and--dispensing--of--hearing--aids--for--a-pervied-ef-thrae

eonsecuEive~yearss |

14
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‘\Secf'll. DISCIPLINARY ACTIONS [PREEEBYRE]. (a) If the

Board proposes to refuse a person's application for examination, to

suspend or revoke a person's license, or to probate or reprimand a

person, the person is entitled to a hearing before the Board.

“(b) The proceedings are governed by the Administrative

Procedure and Texas Register Act, as amended (Article 6252-13a,

Vernon's Texas Civil Statutes).

uigl [€¢a¥] Proceedings [(fer-reveeantiomn--er--suspensien~-of--a
tieense] shall be commenced by filing charges with the Board in
writing and under oath. The charges may be made by any person or
person;.

"Lgl [¢2+] The president of the Board shall fix a time and
place for a hearing and shall cause a copy of the charges, together
with a notice of the time and place fixed for the hearing to be
served upon the applicant or licensee against whom charges have

been filed at least 30 days prior thereto. Service of such charges

and notice of hearing thereon may be given by certified mail to the

.last known address of such licensee or applicant.

“igl [¢te¥] At the hearﬁng, such applicant or licensee shall
have the right to appe;r either personally or by counsel or both to
produce witnesses, and to have subpoenas issued by the Board andi%j
cross-examine opposing or adverse witnessestw -

“Lgl'[(d)] The Board shall not be bound by strict rules of
procedure or by the laws. of evidence in the conduct of its
proceedings but the determination shall be founded upon sufficient

legal evidence to sustain it.

W (g) [¢e3] The Board shall determine the charges upon their

15
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merits. The Board shall enter an order in the permanent records of
the Board setting forth the findings of fact and law of the Board
and its action thereon. A copy of such order of the Board shall be
mailed to such applicant or licensee to his last known address by
certified mail.

“Lgl [¢£3] Any person whose license to fit and dispense
hearing aias has been refused or ﬁas been cancelled, revoked or /
suspended by the Board, may, within 20 days after making and
entering of such order, take an appeal to any district court of
Travis County or any district court of the county of his residence.

VLLL [(g)--A--ease--reviewed--under--%heJ-prevéséens--ef—-éhés
seetéen--preeeeds--in--sueh-distriet-eeurt-by-tréai-de-neve-as-that
Eawm-ig-used-and-understeod-in-appeats-Srvem-justice--ofé--the--peaece
eoursa--Eo--tha--county-~eourta--ef--thig-~-steter] Appeal from the
judgment of such district court will lie as other civil cases.

\'Lil [¢R¥] Upon application, the Board may reissue a license

to fit and dispense hearing aids to a person whose license has been

‘cancelled or revoked but such application shall not be made prior

to the expiration of a period of six months after the order of

cancellation or revocation has become final, and such application

5

shall be made in such manner and form as the Board may reguire.

Beard shatll el sonalde,

“Seck‘lz. FEES AND EXPENSES. égfs?=~$ho-84&*d=¢haii-@hafge--a

fea-=-@b--525-00-~-for-iasuing-a-temporary-training-permit;-whieh-£fee
must-aifempany-the-appéieatien-fer-a-temperary-tsainéng-perm§;4.

\

\
e {?he-Beard-shaéi-ehazge-a-fee-ef-$351Ge-fer-enaménéng-an

appiicant-for-a-iicenses;-whiech-£fee-must-accompany-the--appiication=

Q[(e)--?he--Beard--shaéi--eharge-a-fee-ef-GSGeGe-fer-éssuéng-a.
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2ieense=
'“[(i)--Any-persen-makinq-appéieatéen-£er-aelieense-witheu€—-an
examination--as--previded--in-Seetions-F-and-8-must-submit-such-£fee
with-sueh-appiieatieneJ’T/’“
a)\ The Bgard shall establish :zﬁggéable and’ﬁkcessarfq\geégi
fvoée(‘:kninératiMhis M ~ ~

\\ :
,/Q§l [¢23] Every person passing the examination and meeting

the requirements of the Board shall be notified that he is eligible
for such license upon payment of the fee herein provided. Such
notice shail be by certified mail at the address given on his
examination papers. The fee for issuance of such license must be
paid by the applicant within 90 days after having been notified.
Failure to pay such fee within such time shall constitute a waiver
of the right tb such person to obtain his license.

WV [¢d}--The--Beard--shali--echarge--a-~See--0f~--565-06--Sov--cach
dupiicate-ticense-or-dupiicate-temporary-tvaiming-permiis |

\\igl [ €23] The Secretary-Treasurer of the Board shall, on or
before the 10th day of each month, remit to the State Treasurer all
of the fees collected by the Board during the preceding month for
deposit in the General Revenue Fund.? ig

\ (d) Each member of the Board is entitled to a per diem as

set by legislative appropriation for each day that the member

engages in the business of the Board. [¢£€}~-~Each--member--of--khe

Beard--ig-~-entitlied-to-a-per-diem-ef-§36-for-ecach-day-he-ia-engaged
in-periorming-the-duties--of--hig--afdficex ) The travel expenses
allowance for members of the Board and its employees shall be

provided in the General Appropriations Act. The executive director
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of the Board shall be allowed his actual

traveling on official business for the Board.

Y (e) [+¢g3]

paid to members of the Board shall

calendar month

T

e

expenses incurred while

he number of days for which compensation may be

not

exceed two days in any

xcept 1in those months in which examinations are

held, but compensations may never be allowed to exceed six days in

those months in which examinations are held.

" (£) [ ¢ny)

T

he Board may

_authorize all necessary

disbursements to carry out the provisions of this Act, including

payment of th

e

premium. on the bond of the Secretary~Treasurer,

stationery expenses, purchase and maintain or rent equipment and

facilities necessary to carry out the examinations of applications

for license; pay for printing of all licenses; rent and furnish an

office to maintain the permanent records of the Board.

" (g) [¢53]

F

unds for the administration of this Act shall be

provided by the General Appropriations Act from the General Revenue

Fund.

T Yt

“[(j)—-?he-ba&anee-ef-a}i-meney-eemainéng-in-%he-JEétting--and

¥

Pispensing--ef--Hearing--Aida--Fundf-aecount-on-Auqust-33,-3939;-1s

<

tranzferred-to-the-Generat-Revenue-Fund- | 77?

W Se'c)(‘ 13. RENEWAL OF LICENSE. (a) Each license to fit and

dispense hearing éids shall be issued for the term of one year and

shall, unless

Su

spended or revoked, be

renewed annually on

September 1 upon payment of the renewal fee.

“(b) A person may renew an unexpired license bv paying to the

Roard before

the

expiration date

of the

license the required

renewal fee.

18
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W ,
(¢) If a person's license has been expired for not longer

than 90 days, the person may renew the license by paying to the

Board the required renewal fee and a fee that is one-half of the

examination fee for the license.

“(d) If a person's license has been expired for longer than

90 days but less than two years, the person may renew the license

by paying to the Board all unpaid renewal fees and a fee that is

ecqual to the examination fee for the license.

(1] : . .
(e) If a person's license has been expired for two years or

longer, the person may not renew the license. The person may

cbtain a new license by submitting to reexamination and complying

with the requirements and procedures for obtaining an original

license.

i
'(f) Before a license can be renewed the Board shall recuire

certification that all testing equipment, both portable and

stationary, used by the licensee has bsen calibrated within one

year prior to the renewal date. [Or-er-befoere--the--fiwst--day--ef

dardarys;--1973;--every--iieensee--under--this--Act-shaii-pay-te-the
Se;reﬁary-?reasurer-ef—the-éeard-aa-annuai—renewaé--fee--ef--$6§=59
fez-the-renewai-ef-his-iieense-te-fit-and-déspense—heazing-aids-iezi?ﬁ
the--year--1972- ---On-er-before-the-fivat-day-ef-danuary;-12573;-and
every-year-thereafterr-every-licensee-under-thia-Act-shali--pay--4e
the--Seervespary-Treasurer-~of--the--Roard--an--annual-remewyal-sfac-aé
$225-05~fev-renewani-od-his-license-to-fit-and-diapense-hearing-aids
Se:-the-eurrent-yeaze--en-zgeeépt-of-saéd-renewai--éee7--the--Beard
shaii—éssue-anfannual-zenewaé-eerté£éeate-bearing-the-namber-ef-hés

tieenser;--the--year--for--yhich--it--is--veneved ;--and--sueh-~otheyr

19
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tnformation-frem-the-records-of-the-Beard-as--the--RBoard--may--deem
neeessary-fer-thé-preper-enfezeement-ef-this-Aet:

V' [¢p}--When--a--liecensee--shaii-fasi-te-pay-his-annuai-renewal
fee-by-February-ist-ef-ecach-year;-it-shati-be-the-duty-eé-the-Beard
te-netify-sueh-licensee-by-certified-maili-at-his-last-knewn-addvess
that-said-annuat-renewai-Sfee~ig--due--and--unpaidr--iéd--the--annual
renewaé--fee--is--ﬁeé;-pﬁid--wiﬁhin--69--days-frem-the-said-daté;ef
maiting-sueh-netices;-the-Boavd-shali-then-cancei-said-ticense= |

‘\Lgl [fe¥] Fitting and dispensing hearing aids without an
annual renewal certificate for the current year as provided herein
shall have the same force and effect and be subject to the same
penalties as fitting and dispensing hearing aids without a license.

\‘[(d&--After--the--Beazd--shaii—-have--eaneeiied-a-éieense-fer
Rerpayment-of-the-anndai-renevat-£fear-2the-Board-may-refuse-to-igsue
a-new-ticense-until-sueh-£fitter-and-dispenser-of-hearing--aida--hasg
paid-ati-previoums-unpaid-annuai-fees- ]

W (h) [¢e}] The Board shall issue a duplicate license to any

-licensee whose license has been lost or destroyed and the Board

shall have the authority to prescribe the procedure and
requirements for the iésuance of the duplicate license. 0’ﬁx21

N Sec\?mi)g. EXCEPTIONS. Nothing in this Act shall be construed
to apply to the following:

“(1) Persons engaged in the practice of measuring human
hearing as a part of the academic curriculum of an accredited
institution of higher learning, provided such persons or their

employees do not sell hearing aids.

o (2) [Persens--engaged--in--the--practice--od-measuring-human

20




1 hea;&ng--as--e--part--ef--a--pfegram--eendueted--by-—-a-——nenprefét

2 erganisa€§e37--previded-sueh-erganizaiéen-er-i%s-emp&eyees-dees-neﬁ
3 ;e&i—“earéag-aidSe

4 \ [¢33y] Physicians and surgeons duly licensed by the Texas
5 State Board of Medical Examiners and qualified to practice in the
5 State of Texas.

7 “[fé?--Persens-empieyed-and-difegtéy-supefvésed—by-a-physéeian

8 ené-sargeea-%e-tesi-ef-meesure-human-heafing7-prevéded-eueh-persens

/4

S ga-npet-sell-Rearing-aicss |

\¢3) An individual with a master's or doctorate degree in

audiology from an accredited college or university may engage in

the measurement of human hearing by the use of an audiometer or

py:aﬁy means for the purpose of making selections and adaptations

of or recommendations for a hearing aid, provided such persons

do not sell hearing aids.

. SZCTION 2. Chapter 366, Acts of the 61lst Legislature,
-5 Regular Session, 1969, .as amended (Article 4566-1.01 et seq.,
17 Vernon's Texas Civil Statutes), is amended by adding Sections 12A
13 and 12B to read as follows:

19 - “Sgc&‘lZA. ADVERTISEMENTS. The Board ' may not adoot rules
20 restricting comoetitive bidding or advertising by a_ . person
21 reculated by the Board except to prohibit false, misleading, or
22 ceceptive practices by the person. The Board may nét include in
23 its rules to prohibit false, misleading, or deceptive practices by
22 a person reculated by the Board a rule that:

55 “(a) restricts the person's use of any medium for
=5 'advertisingi |

)\ . '
27 (b) restricts the person's personal appearance or use of his

21
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personal voice in an advertisement;

\‘(c) relates to the size or duration of an advertisement by

the verson: or

B\
(d) restricts the person's advertisement under a trade rnzme.

“secX'"12B. CONSUMER INFORMATION 2D COMPLEINTS. (a) The

Zoard shall prepare information of consumer interest cescribing the

regulatory functions of the Board and describing the Board's

procedures by which consumer complaints are filed with and resolved

bv the Board. The Board shall make information available to the

general public and avpropriate state agencies.

\
‘ib) Each written contract for services in this stzte of a

licensed hearing aid fitter and dispenser shall contain the name,

ailing address, and televhone number of the Board. There shall at

B

all times be prominently displaved in the place of business of each

licensee reculated under this Acty a sign containing the name,

mailing address, and telephone number of the Board and a statement

informing consumers that complaints acainst licensees can be

dirncted to the Board.

\\Lg) The Board shall establish quidelines for a 30-cday trial

ceriod on every hearing aid purchased from a licensed hearing aid

fitter and dispenser.

“(d) The Board shall keep an information file about each

ccmplaint filed with the Roard relating to a licensee. If a

written complaint is filed with the Board relating to a licensee,

t~he Board, at least as frecuently as oguarterly and until figal

22




dicposition of +re complaint, shall notify the parties to the

complaint of the status of the complaint unless the notice would

/

jeopardize an undercover investigation.
SECTION 3. A rule adopted by the Texas Board of Examiners in

the Fitting and Dispensing of Hearing Aids before September 1,
1981, that conflicts with Chapter 366, Acts of the 61lst

Legislature, Reguiar ‘Seésion, 1969 (Artﬁﬁle 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), as amended by this Act, is Qoid.
Within 90 days after September 1, 1981, the board shall repeal the
rule.

SECTION 4. . A person holding office as a member of the Texas
Board of Examinefs in‘th; Fitting and Dispensing of Hearing Aids on
the effective date of this Act continues to hold the office for the
term for which the member was originally appointed.

SECTION 5. Sections 7 and 20, Chapter 366, Acts of the 6lst
Legislature, Regular Session, 1969 (Article 4566-1.01 et seq.,

Vernon's Texas Civil Statutes), are repealed.

repealed.
" SECTION 7. Section 14, Chapter 366, Acts of the 61st

Legislature, Reguléf Session, 1969 as amended (Article 4566-

/ .
1.14 is amended by adding -a.—-n-e:{subsec’tion (e) o Nad MW

))l)um'n’fugm &m)oglnm;/))

23
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‘l(e) Any individual licensed under the provisions of this

Act shall seek personally or through proper referral channels

to obtain the following minimal information on each prospective

candidate for amplification:

\

[}
(1) pertinent case history,

) .. . . .
‘(2) otoscopic inspection of the outer ear, including

canal and drumhead;

"(3) evaluation of hearing acuity utilizing puretone

techniques via air and bone conduction pathways through a

calibrated system; and

”(4) an aided and unaided speech reception threshold and

ability to differentiate between the phonemic elements of the

language through speech audiometry, utilizing a calibrated

system,"
SECTION 8. This Act takes effect September 1, 1581.

SECTION 9. The 1importance of this legislation and

crowded ;ondition of the calendars in botﬁ houses crezte

_emergency and an imperative public necessity that
constitutional rule requiring bills to be

dzys in each house be suspended, and this rule is hereby

24
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d LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
April 1, 1981

Honorable Chet Brooks, Chairman
Committee on Human Resources '
Senate Chamber In Re: Senate Bill No. 604

Austin, Texas By: Doggett
Sir:

In response to your request pursuant to Senate Rule 94, Subsection (g), this
office finds the fiscal implications of Senate Bi1l No. 604 (relating to
continuation of the Texas Board of Examiners in the Fitting and Dispensing of
Hearing Aids and regulation of the fitters and dispensers of hearing aid
devices) to be as follows:

The bill would make no appropriation but could provide the legal
basis for a request for funds to implement the provisions of the
bill.

The State Board of Examiners in the Fitting and Dispensing of Hearing
Aids is subject to the provisions of the Texas Sunset Act, and unless
continued in existence by the Legislature, will be abolished effective
September 1, 1981.

The bill, should it be enacted, would continue the existence of the
Board of Examiners in the Fitting and Dispensing of Hearing Aids,
require the development of guidelines for temporary trainees and
require the dissemination of information to the public.

The amount set forth for this agency in the General Appropriations
Bill, as introduced (Fy 1982 $48,437, FY 1983 $51,189), would be
contingent, if approved, upon passage of SB 604 or similar legisla-
tion. These appropriations would be financed from the General
Revenue Fund No. 1, and would provide for approximately 1.5 state
employees.

In addition to the recommended appropriations, the probable fiscal
implication of implementing the provisions of the bill during each
of the first five years following passage is estimated as follows:

Probable Cost

Fiscal Out of the

Year General Revenue Fund
1982 $ 1,000

1983 1,000

1984 1,000

1985 1,000

1986 1,000

It should be noted that this agency collects fees which are deposited
to the General Revenue Fund. The bill would give the board members
of the agency the authority to adjust the agency fees so that the
total fees collected would be sufficient to meet the level of
appropriation set by the Legislature. In order for fee revenues to
meet recommended appropriations plus the cost of this bill, it is
estimated that increased fee revenues of approximately $3,000 per
year would need to be generated.



* ®iscal Note for Senate Bill No. 604

Page Two

April

Source:

1, 1981

The financial implications of the bill in future years may reasonable
be expected to approximate the recommended appropriation level, plus
the additional recommendations of the Sunset Advisory Commission, for
fiscal years 1982 and 1983, but would in fact depend upon future
decisions of the Texas Legislature.

No fiscal implication or additional cost to units of local government
attributable to the bill, should it be enacted, is anticipated.

homas M. Keel
Director

Texas Board of Examiners in the Fitting and Dispensing of Hearing Aids;
LBB Staff: TK, JH, KS, PA
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Amendment to C. S. S. B. 604 A
A ’

Amend Section 6, committee substitute for Senate Bill

604 by striking "Section 3, Chapter 796, Acts of the 62nd Legis~-
lature, Regular Session, 1971 (Article 4566-1.15(a) (7)) is repealed."”

and substituting therefor the following:

4( &WMSection (a), Section i?, Chapter 366, Acts
of the 6lst Legislature, Regular Session, 1969, as amended by. }

Section 3, Chapter 796, Acts of the 62nd Legislature??éegular

Session, 1971 (Article 4566-1.15(a) (7)), is repealed.™X\__

)
,_C‘Mn'{fwu (it it

—

_—

ADOPTED

APR 6 1981

y &’/%’#@



Amend the cantion to conform to the
body of the bill

ADOPTED

APR 6 1381
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§ certify that the attached Is a true and correct
copy of 2 04 which was

received from tiie Senale o.m..__"__...,, and

geferred to the Commiiice o@lﬁ%eﬂ/” ’(.0/5

v;_,(,{/. / i ?
Chief Clerigbi the House

By: Doggett S.B. No. 604
A BILL TO BE ENTITLED |
AN ACT

relating to continuation of the Texas Board of Examiners in the
Fitting and Dispensing of Hearing Aids and regulation of the
fitters and dispensers of hearing aid devices; amending Chapter
366, Acts of the 61lst Legislature, Regular Session, 1969, as
amended (Article 4566-1.01 et seq., Vernon'§ Texas Civil Statutes),
by amending Sections 1, 2, 3, 6, 9, 10, 11, 12, 13, and 19; adding
Sections 12A and 12B and Subsection (e) to Section 14; and
repealing Subdivision (7), Subsection (a), Section 15 and Sections
7 and 20.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sections 1, 2, 3, 6, 9, 10, 11, 12, 13, and 19,
Chapter 366, Acts of the 6l1lst Legislature, Regular Session, 1969,
as amended (Article 4566-1.01 et seg., Vernon's Texas Civil
Statutes), are amended to read as follows:

"Section 1. DEFINITIONS. In this Act, unless the context
requires a different definition:

"(a) 'Board' means the Texas Board of Examiners in the
Fitting and Dispensing of Hearing Aids.

"(b) 'License' means license issued by the Board under this
Act to a person authorized to fit and dispense hearing aids.

"(c) ‘'Temporary Training Permit' means a pérmit issued by
the EBoard to persbns authorized to fit and dispense hearing aids
only under the supervision of a person who holds a license under
this Act.

"(d) 'Hearing aid' means any instrument or device designed
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for, or représented as, aiding, improving or correcting defective
human hearing; but as used herein shall not mean repair services,
replacements for defective parts and shall not include batteries,
cords and accessories.

"(e) 'Sell' or 'sale' includes a transfer of title or of the

right to use by lease, bailment, or any other contract. Provided,

for the purpose of this Act, the term 'sell' or 'sale' shalllnot
include sales at wholesale by manufacturers to persons licensed
under this Act, or to distributors for distribution and sale to
persons licensed under this Act.

"(f) 'Fitting and Dispensing hearing aids' means the
measurement of human hearing by the use of an audiometer or by any
means for the purpose of making selections, adaptations and/or
sales of hearing aids. The term also includes the sale of hearing
alds, and the making of impressions for earmoclds to be used as a
part of the hearing aid.

"(g) '30-day trial period' means the period in which a

perscn may cancel the purchase of a hearing aid.

"Section 2. BOARD OF EXAMINERS. (a) The Texas Board of
Examiners 1in the Fitting and Dispensing of Hearing Aids is hereby
created. The Board shall be composed o0f nine members with the
following qualifications, to-wit:

"(1) Six of such members shall possess the necessary
gualifications to fit and dispense hearing aids in this state and
have begn residents of this state actually engaged in fitting and
dispensing hearing aids for at least five years immediately

preceding their appointment. No more than two of such six members

e
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shall be employed by, franchised by, or associated exclusively with
the same hearing aid manufacturer;

"(2) One board member must be a member of the general

public. A person is eligible for appointment as a public member if

the person and the person's spouse: are not licensed by an

occupational regulatory agency in the field of health care; are not

emploved by and do not participate in the management of a business

entity or other organization that provides health-care services or

that sells, manufactures, or distributes health-care supplies or

equipment; and do not own, control, or have, directly or

indirectly, an interest in a business entity or other organization

that provides health-care services or that sells, manufactures, or

distributes health-care supplies or equipment [Gnre-ef-sueh--members

shati--be--a--eitizen--of--the-United-States-and-a-resident-of-this
state~for-a-perted-eof-at-lteast-twe-years-immediately-preceding--his
appeintment--and-sueh-member-shalti-net-have-a-£financerat-interest-:n
e-hearing-aid-manufaecturing-company-~or--a--whetesate~--hearing--atd
eempany|;

"(3) One of such members shall be a citizen of the United
States and a resident of this state for a period of at 1least two
years 1immediately preceding his appointment, shall be an active
practicing physician or surgeon duly licensed to practice in this
state by the Texas State Board of Medical Examiners, and specialize
in the practice of otolaryngology. Such member shall not have a
financial interest in a hearing aid manufacturing company or a
wholesale or retail hearing aid company; and

"(4) One of such members shall be a citizen of the United

fe
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States and a resident of this state for a period of at 1least two
years immediately preceding his appointment and shall be an active
practicing audiologist. Such member shall not have é financial
interest in a hearing aid manufacturing company or a wholesale or
retail hearing aid company.

"(b) One who has served tw? full consecutive terms on the

: | .
Board shall not be eligible for a reappointment to the Board for a

period of 12 months immediately fPllowing the exXpiration of the
second full term. (

"(c) In the event of death, resignation or removal of any
members, the vacancy of the unexaired terms shall be filled by the
Governor in the same manner as dther appointments. Each appointee
to the Board shall, within #5 days from the date of his
appointment, qualify by taking:the constitutional oath of office.
Upon presentation of such oath, the Secretary of State shall issue
commissions to appointees as evidence of their authority'to act as

members of the Board.

"(d) Members hold office for staggered terms of six vyears,

and each member shall continue until a successor is appointed and

gqualifies. [The-members-eof-the-nitial-Board;-to-be--appeinted--by

the—-sevefnef——Ee-—Eake——efﬁieeJ-en—Ehe-e££ee€éve-date-ef-this«Aet7

shati-be-~divided-ints-threa- aiaJses--%e ~witE-~--Elass-Ones;-Etass-FTye-

and-cxass-Threes-and-their- cf-offzea-ghalti-be--determinad--pby
tet-at-the-firss-measing-of-£h

cemd-
elBe -The-three-Eiass-One-mempers
shazi--held--effige--for-swea~ e%257 and-she-chrec-E2ass-Twe-penbers
shazz-held- offiece-for-four-yeark--and-the-three-Ciass-Three-members

shaii-heid-ef§éee-£ef-séx—yeafsr—fespeeéive&y7—-£rem—-the-—time--e£
l

|

4
|
|
|
|
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their--appeinEment- ---Biennialiy--thereafter;--the--Coverner~~-shaii
appeint-three-memberg-ef-the-Board-te~heotd-office-for-a-term-of-six
years- |

"(e) The Board shall be represented by the Attorney General
and the District and County Attorneys of the state.

"(f£) A person who is required to register as a lobbyist

under Chapter 422, Acts of the 63rd Legislature, Regular Session,

*
1973, as _amended (Article 6252-9¢c, Vernon's Texas Civil Statutes),

may not serve as a member of the Board or act as the general

counsel to the Board.

"(g) A member or employee of the Board may not be an

officer, employee, or paid consultant of a statewide or national

trade association in the hearing aid industry. A member or

employee of the Board may not be related within the second degree

by affinity or within the second degree by consanguinity to a

person who is an officer, employee, or paid consultant of a

statewide or national trade association in the regulated industry.

"{(h) It is a ground for removal from the Board if a member:

"(1) does not have at the time of appointment the

aqualifications required by Subsection (a) of this section for

appointment to the Board;

"(2) does not maintain during the service on the Board the

ications recuired by Subssction (a) of this section for

Hy

gquali

appolntment to the Board; or

"(3) wviolates a prohibition established bv Subsection (f) or

(g) of this section.

"(i) The validity of an action of the Board is not affected
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by the fact that it was taken when a ground for removal of a member

of the Board existed.

"(j) [¢£3] The Texas Board of Examiners in the Fitting and
Dispensing of Hearing Aids is subject to the Texas Sunset Act

(Article 5429k, Vernon's Texas Civil Statutes); and unless

continued 1in existence as provided by that Act the board is

abolished, and this Act expires effective September 1, 1993 [398%].

"Section 3. BOARD ORGANIZATION AND MEETINGS. Within 60 days
after their appointment and qualification the initial Board shall
hold its first meeting and elect a President, Vice-President, and
Secretary~-Treasurer. The term of office for all officers of the
Board shall be for a period of one year.

"The Board shall hold regular meetings at least twice a year
at which an examination of applicants for license shall be given.
[Net--zess--than--36--days-netice-of-sueh-meeting-shati-be-given-by
pubiteation--in--at--teast-~-three--daiiy--newspapers---of---generat
eifeuiatéen-—ee--be-—se&eeted—by-%he-Beafde—-wfi€€en-netéee-ef-sueh
feqaiaf-meeééngs—eﬁ-the—Beafd—shaéi—be-géven—%e-%he-membefs-by--%he
Beeretary-Treasurer-ef-the-Beard-by-certifiecd-matl-net~tess-than-396
days-—pféSE-Ee—Ehe-daﬁe—ef—sueh-feqaéaf-meetinge] Special meetings
of the Board shall be held upon [the-written] request of a majority

of the members or upon the call of the President. [WriE€en--nekice

tihy

e

w

He

(]
H

[

1 -ape 'ai—meeééngs—eé—%he-Bsafd-ehaé%—be—given—te-membefs-by

ot

»

[4}]

he-

e

@
t
]
dr

ary-FTrepsurer-ef-the-Roard-kbrv--certified--mail--net-—-lasa

[

than~--38--da

(19}
-

S~-prier--to--the--date--ef--the-special-meetings-] A
majority of the Board shall constitute a quorum for the transaction

of business and should a gquorum not be present on the day appointed
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for any meeting, those present may adjourn from day to day until a
quorum be présent provided such period shall not be ;onger than
three successive days."

"Section 6. EXAMINATION; APPLICATION. (a) Every person
desiring to engage in fitting and dispensing hearing aids in the
State of Texas shall be required to pass an examination given by
the Texas Board of Examiners in the Fitting and Dispensing of
Hearing Aids.

"(b) The épplicant shall make application, furnishing to the
Secretary-Treasurer of the Board on forms to be furnished by the
Board, sworn evidence that he has attained the age of majority [28
yeaf57-is-e£—-geed-—mefai-—ehafaetef7—-is--ffee--ef--eentagieus--ef
tnfeetious-~disease;] and has graduated from an accredited high
school or equivalent, and such other information as the Board may
deem necessary for the enforcement of this Act.

"(c) The examination shall consist of written, oral or

practical tests that shall be objective in method and applied in a

consistent manner. The examination shall cover the following areas

as__they relate to the fitting and dispensing of hearing aids [in

Ehe—£ei£ewing-afeas-as—they—peféain-te—%he—£i€€ing——and-—dispensing
ef-hearing-aids--te-wikt]:

"(1) Basic physics of sound;

"(2) The structure and function of hearing aids;

"(3) Fitting of hearing aids;

"(4) Pure tone audiometry, including air conduction testing
and bone conduction testing;

"(5) Live voice and/or record voice speech audiometry;
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"(6) Masking when indicated;

"(7) Recording and evaluation of audiograms and speech
audiometry to determine the hearing aid candidacy;

"(8) Selection and adaption of hearing aids and testing of
hearing aids; and

"(9) Taking of earmold impressions.

"(d) No part of the examination shall consist of tests
requiring knowledge of the diagnosis and/or treatment of any
disease or injury to the human body.

"(e) Each applicant shall be given due notice of the date
and place of the examination and the subjects, areas, and/or skills
that will be included within such examination, and there shall be
no changes in said subjects, areas, and/or skills after the date of
the examination has been announced and publicized [rer-shaiti~-there
be--mere——than--ene——ehange—er-greup—af-ehanges-in-any—ene-eaiendaf
year]. All examinations shall be conducted in writing and by such
other means as the Board shall determine adequate to ascertain the

qualifications of applicants. Upon reexamination, a person who has

previously failed shall be examined only on those portions of the

examination which he failed. [Ati-eppiicants-examined-during-a

qéven—eaéendaf-yeaf—shaéi—be-given-éhe——same—-examinatiene] Every
applicant successfully passing the examination and meeting all the
requirements of this Act shall be registered by the Board as
possessing the qualifications reguired by this Act and shall
receive from the Board a license to fit and dispense hearing aids
in this state.

"(£) The Board, in its discretion, may refuse to examine an
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applicant if he has been convicted of a felony or a misdemeanor

that involved moral turpitude.

"(g) Within 30 days after the day on which a licensing

examination is administered under this Act, the Board shall notify

each examinee of the results of the examination. However, if an

examination is graded or reviewed by a national testing service,

the Board shall notify examinees of the results of the examination

within two weeks after the day that the Board receives the results

from the testing service. If the notice of the examination results

will be delaved for longer than 90 days after the examination date,

the Board shall notify the examinee of the reason for the delay

before the 90th day. If requested in writing by a person who fails

the licensing examination administered under this Act, the Board

shall furnish the person with an analysis of the person's

performance on the examination."

"Section 9. TEMPORARY TRAINING PERMIT. (a) The Board shall
grant a temporary training permit to fit and dispense hearing aids
to any person applying to the Board who has never taken the
examination provided in the Act and who possesses the
qualifications in Subsection (b) of Section 6, of this Act, upon
written application to the Secretary-Treasurer of the Board, the
applicant shall make application on forms to be furnished by the
Board furnishing sworn evidence that he possesses the
gualifications contained in Subsection (b), Section 6, of this Act,
that he has never taken the examination provided in this Act, and
that he has never previously been issued a temporary training

¥

permit to fit and dispense hearing aids by the Board.
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"(b) The application for a temporary permit shall be
accompanied by the affidavit of a person duly licgnsed and
qualified to fit and dispense hearing aids in this state. The
accompanying affidavit shall state that the applicant, if granted a
temporary training permit, will be supervised by the affiant in all

work done by applicant under such temporary training permit, that

affiant will notify the Board within 10 days following applicant's

terminating of supervision by affiant.

"(c) A temporary training permit shall authorize the holder
thereof, to fit and dispense hearing aids for a period of one year
or until the holder thereof shall have successfully passed the
examination required for a license under this Act,. whichever occurs
first.

"(d) A temporary training permit shall automatically become
volid at the end of the period of 6 months from the date of its
issuance unless extended for an additional period not to exceed 6
months by the Board. The Board shall never extend a temporary
training permit more than one time.

"(e) The Board shall establish educational guidelines, both

formal and opractical, for the training of temporary permit holders.

The training guidelines shall include directions to the +training

supervisor about subject matter to be taught, length of the

training period, extent of trainee contact with the public, and

responsibility of the training supervisor for direct supervision of

all aspects of the training period.

"Section 10. GROUNDS FOR DISCIPLINARY ACTIONS [{REFYSAER-T8

EXEENBE-ANB-REYOEATIOH-OR--8USEFENS16N-~0F~-~-LICENSE--SROUNDS | . he

10

Vv
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Board shall revoke or suspend a permit or license, place on

probation a person whose permit or license has been suspended, or

reprimand a permittee or licensee for any of the following

violations [FThe-Beard-may;-in-its-diseretieny--refuse--£o~--issHe--a

ticense--te--any--apptieant--and--may-eaneel;-reveke-er-suspend-the
eperation-ef-any-ticense-by-it-granteds-for-any--ef--the--£follewing
reasens]:
"[é%)--?he—--app&ieant---ef---iieensee--is—-guiity--ef—-gfess
immeratiEy=
"[¢2)--The-appiicant-or-tieensee-is-unfit-er--ineompetent--by

reaser-ef-negiigences |

"(1) [¢33] The temporary trainee [eppiiecant] or licensee is
guilty of any fraud, deceit or misrepresentation in the fitting and
dispensing of hearing aids or in his seeking of a license under
this Act.

"(2) [¢43}] The temporary trainee [appiieant] or licensee is

[Ras-been] convicted of a felony or a misdemeanor which involves
inwveived| moral turpitude.

"(3) The temporary trainee or licensee is unable to fit and

dispense hearing aids with reasonable skill and safety to customers

by reason of incompetence, age, illness, drunkenness, excessive use

of drugs, narcotics, chemicals, or any other type of material or as

a _result of anyv condition causing the temporary trainee or licensee

to become mentallv or phvsically incapable as determined bv a court

of competent jurisdiction [¢53--Fhe--appiicanz--or--lisensee--is--a
Rebizuai--drunkard--or-is-addicted-to-the-use-of-morphine--cocaines

er-other-drugs-having-similar-effeets-or-has-become-insane--ox--has

11
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been-adindged-by-a-court-of-competent-3jurisdictien-to-be-of-unseund
mind].

"(4) [¢8)] The temporary trainee [appiieant] or licensee

has violated any of the provisions of this Act or Board rules.

"(5) [$%}¥] The licensee has knowingly, directly or

indirectly employed, hired, procured, or -induced a person not

-licensed to fit and dispense hearing aids in this state, to so fit

and dispense hearing aids.

"(6) [¢8Y] The licensee aids or abets any person not duly
licensed under this Act in the fitting or dispensing of hearing
aids.

"(7) [¢93] The licensee lends, leases, rents, or in any
other manner places his license at the disposal or in the service
of any person not licensed to fit and dispense hearing aids in this
state.

"(8) [$29)] The licensee Kknowingly used or caused or
promoted the use of any advertising matter, promotional literature,
guarantees, warranty, disseminated or published with misleading,
deceiving or false information. It is the intention of the

Legislature that the provisions of this subdivision [Bubkseetien

£z683--and-~the~£foilowing-Subseetion-+¢3212}] be interpreted insofar as
possible to ceoincide with the orders and rules of the Federal Trade

Commission on such subjects.
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he-zieensec-adverised-a-partieduiar-made
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Hind--sf--hearing--aid-~fer-~-gale--wHer--purehasers--or-prespecsiv

11

purekasers-respending-te-the-advertisement-cannss-purehase--or--are

dissuaded--<frem-purchasing-the-advertised-medel--typer-or-kind-when
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tt-ig-estabiished-that-the--purpese--of--the--advertisement~--ts--€o
ebtain--prespeets--for--the-saie-ef-a-different-medets-type-or-Kind
than-was-advertised-: |

"(9) [$%2}] The licensee represented that the service or
advice of a person licensed to practice medicine by the Texas State
Board of Medical Examiners 1is used or made available in the
selection, fitting, adjustment, maintenance, or repair of a hearing
aid when such representation was not true.

"(10) [+¢%33] The licensee used the term 'doctor,' 'clinic'
or any like words, abbreviations or symbols in the conduct of his
business which would tend to connote that the licensee was a
physician or surgeon.

"[ $24}--Fhe--1licensee-defamed-aneother-tieensee-under-£his-Aet
by-fatsety-impHiing--te~-him--dishenerabite-~-conduets~-~-:znabitiEy--%o

periorm-eontraetsy-guestionabkble-eredit-standingsr-or-any-ether-£faise

Hy

ot

epresgentatien--or--£fatseity--disparaging-the-products-ef-suceh-other

ticensee-in-any-respeetr-or-the-business-metheods;~-getliing--przecess

1]
tl

(1

g:&-

ftig

vatyes-~ ermar-potietes-~or~gervieegs-ef-sueh-other-licencsee=

H
m

H[(.

}--FThe--lieensee~~displayed--competitive-products-in-his
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-~@f-Pysinessy~or-in-the--gdvertising--tn~-~-sHeh-~nRarRper--as--¢
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he--lticensee--guoted--priceg-~of-competitive-hearing
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viceg-without-disciosing-that-the--prices--were--net--the
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PragEe-—guyEy
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1]

nE-prices--or-faiseiy-shewed,-demerstrated
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®

fr--represanzed--goppetizive--Rearing--aids--medeie-—as--kezng--

gorregEs~gurrons-madai-

@

£-gyelk-pearing-aidss

"[¢2Fy--

3]

he--licensee--imitated--oer--simulated-the-traderarts
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tradename--brand--or-labei-of-anether-tieensee~-under~-thisgs-Aet--wizh
the---intent--to--mistead--er--deceive-~-purehasers--er-~-prespegtive
prurehasers=

"[ ¢38)--FThe-1icensee-used-in-hig-advertising-the-name;--medet
name-or-tvademark-ef-a-partiedtar-mannfacturer-ef-hearing-azds-with

the--intent--teo-£fatsety-impiy-a-reiationship-with-sueh-manufaeturer

that-dees-net-axists ]

"(11) [¢293] The licensee obtained or attempted to obtain
information coﬁcerning the business of another licensee under this
Act by bribery, or attempting to bribe an employee or agent of such
other licensee or by the impersonation of one in authority.

"(12) [¢263] The licensee directly or indirectly gave, or
offered to give or permitted or caused to be given money or
anything of wvalue to any person who advises others in a
professional capacity as an inducement to influence such person to
influence those persons such person advises 1in a professional
capacity to purchase or contract to purchase products sold or
offered for sale by licensee or to refrain from purchasing or
contracting to purchase products sold or offered for sale by any
other licensee under this Act.

"(13) [¢223}] The licensee falsely represented to a purchaser

that a hearing aid was 'custom-made, 'made to order,
'prescription-made' or any other representations that such hearing
aid was specially fabricated for the purchaser.

"(12) [¢223¥] The licensee refused to accept responsibility

for the acts of a temporary training permittee in a licensee's

employ and under licensee's supervision.
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"(15) [¢233] The licensee with fraudulent intent, engaged in
the fitting and dispensing of hearing aids under a false name or
alias.
"[(24&--?he--iieensee-—had--faiied—-te—aetiveiy-engage-in-the
fitting-and-dispensing-ef--hearing--aids--fer--a--period--ef--three
eenseevtive-yearss |

"Section 11. DISCIPLINARY ACTIONS [ PRGEEBYRE ] . (a) If the

Board proposes to refuse a person's application for examination, to

suspend or revoke a person's license, or to probate or reprimand a

person, the person is entitled to a hearing before the Board.

"(b) The proceedings are governed by the Administrative

Procedure and Texas Register Act, as amended (Article 6252-13a,

Vernon's Texas Civil Statutes).

"(c) [+¢a}] Proceedings [fer--reveeation-er-suspensien-ef-a
tieense] shall be commenced by filing charges with the Board in
writing and under oath. The charges may be made by any person or
persons.

"(d) [¢2}] The president of the Board shall fix a time and
place for a hearing and shall cause a copy of the charges, together
with a notice of the time and place fixed for the hearing to be
served upon the applicant or licensee against whom charges have
been filed at least 30 days prior thereto. Service of such charges
and notice of hearing thereon may be given by certified mail to the
last known address of such licensee or applicant.

"(e) [+¢=23%] At the hearing, such applicant or licensee shall
have the right to appear either personally or by counsel or both to

produce witnesses, and to have subpoenas issued by the Board and

15
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Cross-examine opposing or adverse witnesses.

"(f) [¢4¥] The Board shall not be bound by strict rules of
procedure or by the laws of evidence in the c¢onduct of its
proceedings but the determination shall be founded upon sufficient
legal evidence to sustain it.

"(g) [¢e}] The Board shall determine the charges upon their

merits. The Board shall enter an order in the permanent records of

the Board setting forth the findings of fact and law of the Board
and its action thereon. A copy of such order of the Board shall be
mailed to such applicant or licensee to his last known address by
certified mail.

"(h) [¢£}] Any person whose license to fit and dispense

-hearing aids has been refused or has been cancelled, revoked or

suspended by the Board, may, within 20 days after making and
entering of such order, take an appeal to any district court of
Travis County or any district court of the county of his residehce.

"(i) [¢g}--A--ease--reviewed--under--the--previsiens-ef-this
section-precceds-in~-sueh-distriet-conuri-by-trial-de--nove-~-as-~that
Eerm--is--used--and-understeed-in-appeats-£from-justice-of-the-peace
eonrts-€e-the-county--courts--of--this--skate~ ] Appeal from the
judgment of such district court will lie as other civil cases.

"(j) [tR3}] Upon application, the Board may reissue a license
to £it and dispense hearing aids to a person whose license has been
cancelled or revoked but such application shall not be made prior
to the expiration of a period of six months after the order of
cancellation or revocation has become final, and such application

shall be made in such manner and form as the Board may regquire.
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"Section 12. FEES AND EXPENSES. (a) The Board. shall

establish reasonable and necessary fees for the administration of

this Act [eharge-a-fee-o£-525-00-£for-igsuing-a--temperary--training

permits-~-whieh-~fee--nust-accompany-the-apptieation-£for-a-tempoerary
Erazning-permiE].

"(b) [The-Beard-shali-eharge-a-fee-0£-535-00--for--examining
an-~--applticant-~--£for--a--iieenser--whieh~-£fee--must--peceompany--the
epptication=

"[ t€}--FThe-Beard-shati-charge-a-£fee-0£f-550-600-£for-~issuing--a
tieense- |

"[$3y--Any-persen-making-appiication-for-a-ticense-without-an
examination--as--previded--in-Lections-7-and-8-must-subrmit-gueh-£fee
with-sueh-appiication=

"[¢2}] Every person passing the examination and meeting the
requirements of the Board shall be notified that he is eligible for
such license upon payment of the fee herein provided. Such notice
shall be by certified mail at the address given on his examination
papers. The fee for issuance of such license must be paid by the
applicant within 90 days after having been notified. Failure to
pay such fee within such time shall constitute a waiver of the
right to such person to obtain his license.

"[(d%——?he—Beafd——sha&i--ehafge——a--£ee--e£--$5199-—£ef—-eaeh

dupizsats-cicense-er-dyplicate-temporary~Eraining-permity |
" __
(¢) [¢=¥] The Secretary-Treasurer of the Board shall, on or

before the 10th day of each month, remit to the State Treasurer all

H,

0 the fees collected by the Board during the preceding month for

deposit in the General Revenue Fund.
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"(d) Each member of the Board is entitled to a per diem as

set by legislative appropriation for each day that the member

engages in the business of the Board. [ €£3--Eaekh-~-member--of-~the

Beard--ig--entitted-to-a-per-dien-of-530-£fer-each-day-he-is-engaged

in-performing-the-duties--eof--hig--effices ] The travel expenses

allowance for members of the Board and its employees shall be

provided in the General Appropriations Act. The executive director
of the Board shall be allowed his actual expenses incurred while
traveling on official business for the Board.

"(e) [¢9}] The number of days for which compensation may be
paid to members of the Board shall not exceed two days in any
calendar month except in those months in which examinations are
held, but compensations may never be allowed to exceed six days in
those ﬁonths in which examinations are held.

"(£) [ ¢B}] The Board may authorize all necessary
disbursements to carry out thé provisions of this Act, including
payment of the premium on the bond of the Secretary-Treasurer,
stationery expenses, purchase and maintain or rent eguipment and
facilities necessary to carry out the examinations of applications
for license; pay for printing of all licenses; rent and furnish an
office to maintain the permanent records of the Board.

"(g) [¢%3¥] Funds for the administration of this Act shall be
provided by the General Appropriations Act from the General Revenue

Fund.

"

Ring-in-fhe--Fitting-and

He
-

[ £33--FThe-batance~ef-azl-maney-rema
Bispensing--of--Hearing--Aids--Fundl-aecceunt-on-Angust-31;-2979,-35s

eransferred-te-the-Generat-Revenve-Fund- |
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"Section 13. RENEWAL OF LICENSE. (a) Each license to fit

and dispense hearing aids shall be issued for the term of one year

and shall, unless suspended or revoked, be renewed annually on

September 1 upon payment of the renewal fee.

"(b) A person may renew an unexpired license by paying to

the Board before the expiration date of the license the reguired

renewal fee.

"(c) If a person's license has been expired for not longer

than 90 days, the person may renew the license by paying to the

Board the required renewal fee and a fee that is one-half of the

examination fee for the license.

"(d) If a person's license has been expired for longer than

90 days but less than two years, the person may renew the license

by vaying to the Board all unpaid renewal fees and a fee that is

egual to the examination fee for the license.

"(e) If a person's license has been expired for two years or

longer, the person may not renew the license. The person may

-
obtain a new license bv submitting to reexamination and complving

with the reguirements and procedures for obtaining an original

license.

"(f) Before a license can be renewed the Board shall require

certification that all testing equipment, both portable and

stationarv, used Dby the licensee has been calibrated within one

vear orior to the renewal date. [Or-er-before--the--£firsi-~-day--of

éaﬁ&afyr-—:7727——evefy--éieensee-—aaéef-—éhés—-Aeé-shaéé—pay-ée-éhe
Beeresary-Treasurer~ef-the-Board-an-annuai-renewat--fee--05--555=50

£ef-€“e-fenewai—ef—his-iieense-%e-fi%—and-déspense-heafiég—aids-fef

19
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the-~year--2972----On-er-befere-the-£first-day-ef-JdJandarys-3973--and
every-year-thereafter;-every-iieensee-under-this-Aet-shati--pay--te
the--Seefeéafy—?feasufef--ef--the-—Beard-—an—-annuai—fenewai-fée-eﬁ
$325-00-fer-renewat-of-his-lticense-te-£fit-and-dispense-hearing-aids
£ef-£he-eufrent-yeare--en-feeeipé-ef-said-renewai—-fee7-;€he--Beard
shaitil-isgsHe-an-anndat-renewat-certificate-bearing-the-number-of-his
iieense7-—the--yeaf--£ef——whieh-—it——is--fenewed7-fand-—5aeh--e%hef
infermatien-£from-the-records-ef~-the-Beard-ag--the~-Board--pay--deemn
neeessafy-£ef—Ehe-pfeper-en§ereemen€-e£-this-ée€=

"[ ¢b3--Hhen--a--ticensee-shati-£fail-te-pay-his-annuai-rernewat
fee-by-February-igst-of-each-yeary-tt-shati-be-the-duty-eof-the-Beard
te-netify-suech-licensee-py-certified-mart-at-his-tast-knewn-address
that-said-anndat-renevwai-fee-ig--due--and--unpaids--tf--the--annual
fenewai--gee?-is--ne%--paid--wi%hin--se--days-£Eem—the-said-date-ef
mailing-gueh-netireer-the-Boeard-shali-then-eancet-said-ticense= |

"(g) [te¥] Fitting and dispensing hearing ~aids without an
annual renewal certificate for the current year as provided herein
shall have the same force and effect and be subject to the same
penalties as fiﬁting and dispensing hearing aids without a license.

"[¢dy--2Afte

H

--the-~-Board--shaiz--have-caneetied-a-ticense-£oxr
nenpayment-of-the-annuai-renevalt-£fees;-the-EBEoard-may-refuse-£o-i3sue

a-ney-ticense-untii-sueh-£fitter-and-dispenser-ef-hearing--aids--has

1=

paid-ail-previsous-unpaid-anndat-£fecs |
"(h) [¢e¥] The Board shall issue a duplicate license to any
licensee whose license has been lost or destroyed and the Board

shall have the authority to prescribe the procedure and

requirements for the issuance of the duplicate license.™
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"Section 19. EXCEPTIONS. Nothing in this Act shall be
construed to apply to the following:

"(1) Persons engaged in the practice of measuring human
hearing as a part of thé academic curriculum of an accredited
institution of higher 1learning, provided such persons or their
employees do not sell hearing aids.

"(2) [Persens-engaged-in-the--practice--of--measuring--human
Heafing—--as---a--par%--e£-—a--pfegram--eend&eted--by—-a--nenpfefit
erganieationy-provided-sueh-oerganication-er-its-empleyees-dees--net
seti-hearing-atds-

"[¢33] Physicians and surgeons duly licensed by the Texas
State Board of Medical Examiners and qualified to practice in the
State of Texas.

"(3) An individual with a master's or doctorate degree in

audiology from an accredited college or university may engage in

the measurement of human hearing by the use of an audiometer or by

any means for the purpose of making selections and adaptations of

or recommendations for a hearing aid, provided such persons do not

sell hearing aids.

"

[ ¢=2}--Fersens--employed--and--directiy---supervised---by---qa
physéeian-—wnd——sufgeen——Ee-Eesé-ef-measufe—haman-heafing7—pfevéded
sHen-persens-de-net-seil-hearing-aids- |"

SECTION 2. Chapter 366, Acts of the 61lst Legislature,

Regular Session, 1969, as amended (Article 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), is amended by adding Sections 12A

and 12B to read as follows:

"Section 12A. ADVERTISEMENTS. The Board may not adopt rules
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restricting competitive bidding or advertising by a person

regulated by the Board except to prohibit false, misleading, or

deceptive practices by the person. The Board may not include in

its rules to prohibit false, misleading, or deceptive practices by

a person requlated by the Board a rule that:

"(a) restricts the person's use of any medium for

advertising;

"(b) restricts the person's personal appearance or use of

his personal voice in an advertisement;

"(c) relates to the size or duration of an advertisement by

the person; or

"(d) restricts the person's advertisement under a trade

name.

"Section 12B. CONSUMER INFORMATION AND COMPLAINTS. (a) The

Board shall prepare information of consumer interest describing the

regulatory functions of the Board and describing the Board's

procedures by which consumer complaints are filed with and resolved

by the Board. The Board shall make information available to the

general public and appropriate state agencies.

"(b) Each written contract for services in this state of a

licensed hearing aid fitter and dispenser shall contain the name,

mailing address, and telephone number of the Board. There shall at

all times be prominently displaved in the place of business of each

licensee regulated wunder this Act a sign containing the name,

mailing address, and telephone number of the Board and a statement

inrorming consumers that complaints against licensees can be

directed to the Board.
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"(c) The Board shall establish guidelines for a 30-day trial

period on every hearing aid purchased from a licensed hearing aid

fitter and dispenser.

"(d) The Board shall keep an information file about each

complaint filed with the Board relating to a licensee. If a

written complaint is filed with the Board relating to a licensee,

the Board, at least as frequently as gquarterly and until final

disposition of the complaint, shall notify the parties to the

complaint of the status of the complaint unless the notice would

jeopardize an undercover investigation."

SECTION 3. A rule adopted by the Texas Board of Examiners in
the Fitting and Dispensing of Hearing Aids before September 1,
1981, that conflicts with Chapter 366, Acts of the 6lst
Legislature, Regular Session, 1969 (Article 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), as amended by this Act, 1is void.
Within 90 aays after September 1, 1981, the board shall repeal the
rule.

SECTION 4. A person holding office as a member of the Texas
Ecoard of Examiners in the Fitting and Dispensing of Hearing Aids on
the effective date .of this Act continues to hold the office for the
term for which the member was ofiginally appointed.

SECTION 5. Sections 7 and 20, Chapter 366, Acts of the 61st

Legislature, Regular Session, 1969 (Article 4566-1.01 et seq.,

WO

Verncn's Texas Civil Statutes), are repealed.

n

ECT

—

ON 6. Subdivision 7, Subsection (a), Section 15,
Chapter 366, Acts of the 61lst Legislature, Regular Session, 1966,

as amended by Section 3, Chapter 796, Acts of the 62nd Legislature,
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Regular Session, 1971 (Article 4566-1.15(a)(7), Vernon's Texas
Civil Statutes), is repealed.

SECTION 7. Section 14, Chapter 366, Acts of the 61lst
Legislature, Regular Session, 1969, as amended (Article 4566-1.14,
Vernon's Texas Civil Statutes), is amended by adding Subsection (e)
to read as follows:

"(e) Any individual licensed under the provisions of this

Act shall seek personally or through proper referral channels to

obtain the following minimal information on each prospective

candidate for amplification:

"(1) pertinent case history;

"(2) otoscopic inspection of the outer ear, including canal

and drumhead;

"(3) evaluation of hearing acuity utilizing puretone

technigues via alir and bone conduction pathways through a

calibrated system; and

"(4) an aided and unaided speech reception threshold and

ability to differentiate between the phonemic elements of the

language through speech audiometry, utilizing a calibrated system."

SECTION 8. This Act takes effect September 1, 1981.

SECTION 9. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emerdgency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

24



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

ROUSE
COMMITTEE REPORT

1ST PRINTING

By Doggett (Coleman) S.B. No. 604
Substitute the following for S.B. No. 604:

By Evans C.S.S.B. No. 604

A BILL TO BE ENTITLED
AN ACT

relating to continuation of the Texas Board of Examiners in the
Fitting and Dispensing of Hearing Aids and regulation of the
fitters and dispensers of hearing aid devices. ;

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sections 1, 2, 3, 6, 9, 10, 11, 12, 13, and 19,
Chapter 366, Acts of the 61st Legislature, Regular Session, 1969,
as amended (Article 4566-1.01 et seq., Vernon's Texas Civil
Statutes), are amended to read as follows:

Sec. 1. DEFINITIONS. In this Act, wunless the context
requires a different definition:

(a) "Board" means the Texas Board of Examiners in the
Fitting and Dispeﬁsing of Hearing Aids.

(b) "License" means license issued by the Board under this
Act to a person authorized to fit and dispense hearing aids.

(c) "Temporary Training Permit" means a permit issued by the
Board to persons authorized to fit and dispense hearing aids only
under the supervision of a person who holds a license under this
Act.

(d) "Hearing aid" means any instrument or device designed
for, or represented as, aiding, improving or correcting defective
human hearing, but as used herein shall not mean repair services,

replacements for defective parts and shall not include batteries,

cords and accessories.
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(e) "sSell" or "sale" includes a transfer of title or of the
right to use by lease, bailment, or any other contract. Provided,
for the purpose of this Act, the term "sell" or ‘"sale" shall not
include sales at wholesale by manufacturers to persons licensed
under this Act, or to distributors for distribution and sale to
persons licensed under this Act.

(f) "Fitting and Dispensing hearing aids" means the
measurement of human hearing by the use of an audiometer or by any
means for the purpose of making selections, adaptations and/or
sales of hearing aids. The term also includes the sale of hearing
aids, and the making of impressions for earmolds to be used as a

part of the hearing aid.

(g) "30-day trial period" means the period in which a person

may cancel the purchase of a hearing aid.

Sec. 2. BOARD OF EXAMINERS. (a) The Texas Board of
Examiners in the Fitting and Dispensing of Hearing Aids is hereby

created. The Board shall be composed of nine members appointed by

the Governor with the advice and consent of the senate.

Appointments shall be made without regard to the race, creed, sex,

religion, or national origin of the appointees. The Board members

must have [w2z€h] the following qualifications, to-wit:

(1) Five of such members shall posséss the necessary
qualifications to fit and dispense hearing aids in this state and
have been residents of this state actually engaged in fitting and
dispensing hearing aids for at least five vyears immediately
preceding their apﬁointment. No more than two of such five members

shall be employed by, franchised by, or associated exclusively with



(o) BN 62 BN

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

C.S.S5.B. No. 604
the same hearing aid manufacturer;

(2) Two board members must be members of the general public.

A person is eligible for appointment as a public member if the

person and the person's spouse are not licensed by an_occupational

regulatory agency in the field of health care; are not employed by

and do not participate in the management of a business entity or

other organization that provides health-care services or that

sells, manufactures, or distributes health-care supplies or
equipment; and do not own, control, or have, directly or
indirectly, an interest in a business entity og other organization
that provides health-care services or that sells, manufactures, or

distributes health-care supplies or equipment [©One-ef-such-members

shatl-be-a-eirtigen-of-the-United-States--and--a--resident--o£f--this
state--for-a-peried-of-at-least~twe-years-immediatety-preceding-his
appeintment-and-sueh-member-shali-net~-have-a-£finaneziai-interesE--in
a--hearing--aid--manufacturing--cempany--er-a-wheitesalte-hearing-aid
eempany] ;

(3) One of such members shall be a citizen of the United
States and a resident of this state for a period of at least two
years immediately preceding his appointment, shall be an active
practicing physician or surgeon duly licensed to practice in this
state by the Texas State Board of Medical Examiners, and specialize
in the practice of otolaryngology. Such member shall not have a
financial interest in a hearing aid manufacturing company or a
wholesale or retail hearing aid company; and

(4) One of such members shall be a citizen of the United

States and a resident of this state for a period of at least two
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years immediately preceding his appointment and shall be an active
practicing audiologist. Such member shall not have a financial
interest in a hearing aid manufacturing company or a wholesale or
retail hearing aid company.

(b) ©One who has served two full consecutive terms on the
Board shall not be eligible for a reappointment to the Board for a
period of 12 months immediately following the expiration of the
second full term.

(c) In the event of death, resignation or removal of any
members, the vacancy of the unexpired terms shall be filled by the
Governor in the same manner as other appointments. Each appointee
to the Board shall, within 15 days from the date of his
appointment, qualify by taking the constitutional oath of office.
Upon presentation of such oath, the Secretary of State shall issue
commissions to appointees as evidence of their authority to act as
members of the Board.

(d) Members hold office for staggered terms of six years,

and each member shall continue until a successor is appointed and

gqualifies. [fhe--members-eof-the-initiat-Beard;-te-be-appoeinted-by

the-Coverner-teo-take-office-on~the--effeetive--date--ef--thig--Aect~
shati-pe-divided-into-three-etasses,-te-wit---Elass-ones-Etass~-Fwo-
and--€tass--Three;-and-their-terma-of-office-chati-be-determined-by
tot-at-the-first-meeting-of-the-Beard- --The-three~-Elass-One-membera
shalti-hold-office~for-twe-yearss-and-the-three--€lass--Twe-~-members
shati-hold-effice-for-four-yearss-and-the-three-Elass~-Three-members
shati--heotd--effice--for--giN--years-respeetivetys;-from-the-time-of

their--appointment- ---Bienniatly--thercafterr--~the--Coverner--ghati
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appeint-three-memberas-of-the-RBoard-to-holtd-office-for-a-term-of-gix
years= |

(e) The Board shall be represented by the Attorney General
and the District and County Attorneys of the state.

(f) A person who is required to register as a lobbyist under

Chapter 422, Acts of the 63rd Legislature, Regular Session, 1973,

as amended (Article 6252-9c, Vernon's Texas Civil Statutes), may

not serve as a member of the Board or act as the general counsel to

the Board.

(g) A member or employee of the Board may not be an officer,

employee, or paid consultant of a statewide or national trade

association in the hearing aid industry. A member or employee of

the Board may not be related within the second degree by affinity

or consanguinity to a person who is an officer, employee, or paid

consultant of a statewide or national trade association in the

regulated industry.

(h) It is a ground for removal from the Board if a member:

(1) does not have at the time of appointment the

qualifications required by Subsection (a) of this section for

appeointment to the Board;

(2) does not maintain during his service on the Board the

qualifications required by Subsection (a) of this section for

appointment to the Board;

(3) wviolates a prohibition established by Subsection (f) or

(g) of this section; or

(4) fails to attend at least half of the regularly scheduled

Board meetings held in a calendar year, excluding meetings held
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while the person was not a Board member.

(i) The validity of an action of the Board is not affected

by the fact that it was taken when a ground for removal of a member

of the Board existed.

(j) [¢£¥] The Texas Board of Examiners in the Fitting and
Dispensing of Hearing Aids is subject to the Texas Sunset Act, as

amended (Article 5429k, Vernon's Texas Civil Statutes); and unless

continued in existence as provided by that Act the board is
abolished, and this Act expires effective September 1, 1993 [298%].

(k) The Board is subject to the open meetings law, Chapter

271, Acts of the 60th Legislature, Regular Session, 1967, as

amended (Article 6252-17, Vernon's Texas Civil Statutes), and the

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes).

Sec. 3. BOARD ORGANIZATION AND MEETINGS. Within 60 days
after their appointment and qualification the initial Board shall
held its first meeting and elect a President, Vice-President, and
Secretary~Treasurer. The term of office for all officers of the
Board shall be for a period of one year.

The Board shall hold regular meetings at least twice a year
at which an examination of applicants for license shall be given.
[Net--leas--than~~-30--days-netiece-ef-sueh~meeting-shati-be-given-by
publieation--in--at~-~teast--three--daiiy--newspaperg---of-~-general
eireuiation~--to-~be--geltected-by-the-Beoard: ~~Written-nettee-of-gueh
regular-meetings-of-the-BRoard-shati-be-given-te-the-mempberg-by--the
Beeretary-Treasurer-eof~the-Beard-by-certifred-matli-net~-tess-than-30

days--prier-te-the-date-of-sueh-regular-meeting= ]| Special meetings
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of the Board shall be held upon [the-written] request of a majority
of the members or upon the call of the President. [Written~-netiece
of--sueh-speeiat-meetings-of~-the-Beard-shati-be-given-te-memperg-by
the-Beeretary-Freasurer-ef-the-Beard-by--eertified--maii--net--tess
than--36--days~--prier--te~--the~-~date~-of~--the-speeialt-meetings- | A
majority of the Board shall constitute a quorum for the transaction
of business and should a quorum not be present on the day appointed
for any meeting, those present may adjourn from day to day until a
guorum be present provided such period shall not be longer than
three successive days.

Sec. 6. EXAMINATION: APPLICATION. (a) Every person
desiring to engage in fitting and dispensing hearing aids in the
State of Texas shall be required to pass an examination given by
the Texas Board of Examiners in the Fitting and Dispensing of
Hearing Aids.

(b) The applicant shall make application, furnishing to the

Secretary-Treasurer of the Board on forms to be furnished by the

Board, sworn evidence that he has attained the age of majority [28
yeargr-~is--of-~goed--merat--charaecter --ig--free--of-contagieus-er
infeetious-diseases] and has graduated from an accredited high

school or equivalent, and such other information as the Board may
deem necessary for the enforcement of this Act.
(c) The examination shall consist of written, oral or

practical tests that shall be objective in method and applied in a

consistent manner. The examination shall cover the following areas

as they relate to the fitting and dispensing of - hearing aids [zn

the--follewing--areas-as-they-pertain~-te-the-£fit£ing-and-dispensing
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ef-hearing-azdss-te-wi€]:

(1) Basic physics of sound;

(2) The structure and function of hearing aids;

(3) Fitting of hearing aids;

(4) Pure tone audiometry, including air conduction testing
and bone conduction testing;

(5) Live voice and/or record voice speech audiometry;

(6) Masking when indicated;

(7) Recording and evaluation of audiograms and speech
audiometry to determine the hearing aid candidacy;

(8) Selection and adaption of hearing aids and testing of
hearing aids; and

(9) Taking of earmold impressions.

(d) No part of the examination shall consist of tests
requiring knowledge of the diagnosis and/or treatment of any
disease or injury to the human body.

(e) Each applicant shall be given due notice of the date and
place of the examination and the subjects, areas, and/or skills
that will be included within such examination, and there shall be
no changes in said subjects, areas, and/or skills after the date of
the examination has been announced and publicized [nrer-sheaii-there
be-mere-than-ene-change-or-greoup-ef-ehanges-~-tn--any--ene--eatendar
vear] . All examinations shall be conducted in writing and by such
other means as the Board shall determine adequate to ascertain the

qualifications of applicants. Upon reexamination, a person who has

previously failed shall be examined only on those portions c¢f the

examination which he failed. [At:--appiieants--examined--during--a
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givepn--eatenda¥r--year--shati-be-given-the-game~examinatient | Every
applicant successfully passing the examination and meeting all the
requirements of this Act shall be registered by the Board as
possessing the qualifications required by this Act and shall
receive from the Board a license to fit and dispense hearing aids
in this state.

(f) The Board, in its discretion, may refuse to examine an

applicant if he has been convicted of a felony or a misdemeanor

that involved moral turpitude.

(g) Within 30 days aftexr the date a licensing examination is

administered under this Act, the Board shall notify each examinee

of the results of the examination. However, if an examination is

graded or reviewed by a national testing service, the Board shall

notify each examinee of the results of the examination within two

weeks after the date the Board receives the results from the

testing service. If the notice of the examination results will be

delayed for more than 90 days after the examination date, the Board

shall notify each examinee of the reason for the delay before the

90th day. If requested in writing by a person who fails the

licensing examination administered under this Act, the Board shall

furnish the person with an analysis of the person's performance on

the examination.

Sec. 9. TEMPORARY TRAINING PERMIT. (a) The Board shall
grant a temporary training permit to fit and dispense hearing aids
to any person applying to the Board who has never taken the
examination provided in the Act and who possesses the

qualifications in Subsection (b) of Section 6, of this Act, upon
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written application to the Secretary-Treasurer of the Board, the
applicant shall make application on forms to be furnished by the
Board furnishing sworn evidence that he possesses the
gualifications contained in Subsection (b), Section 6, of this Act,
that he has never taken the examination provided in this Act, and
that he has never previously been 1issued a temporary training
permit to fit and dispense hearing aids by the Board.

(b) The application for a temporary permit shall be
accompanied by the affidavit of a person duly licensed and
qualified to fit and dispense hearing aids in. this state. The
accompanying affidavit shall state that the applicant, if granted a
temporary training permit, will be supervised by the affiant in all
work done by applicant under such temporary training permit, that
affiant will notify the Board within 10 days following applicant's
terminating of supervision by affiant.

(c¢) A temporary training permit shall authorize the holder
thereof, to fit and dispense hearing aids for a period of one year
or until the holder thereof shall have successfully passed the
examination required for a license under this Act, whichever occurs
first.

(d) A temporary training permit shall automatically become
void at the end of the period of 6 months from the date of its
issuance unless extended for an additional period not to exceed 6
months by the Board. The Board shall never extend a temporary
training permit more than one time.

(e) The Board shall establish educational guidelines, both

formal and practical, for the training of temporary permit holders.

10
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The training guidelines shall include directions to the training

supervisor about subject matter to be taught, length of the

training period, extent of trainee contact with the public, and

responsibility of the training supervisor for direct supervision of

all aspects of the training period.

Sec. 10. GROUNDS FOR DISCIPLINARY ACTIONS [ REFYBAR-~--F0O

bE1€ENBE--ANB-~-REVOEATION--OR--EHUEPENESION--0F-LEI€ENSE-SROUNBE]. The

Board shall revoke or suspend a permit or license, place on

probation a person whose permit or license has been suspended, or

reprimand a permittee or licensee for any of the following

violations |[Fhe--Beard--mayy--in-tts-digeretiony;-refuse-te-issue-a

ticeense~te-any-appticeant-and-may--eanecel;--reveke--or--guspend--~-the
eperatton--of--gny~--ticense-pby-it-granteds;-for-any-of~-the-folttewing
reasens|:

[ ¢2¥--The--apptieant--or--ticensee-~-28~~-guitty-~-0f---greass
mmeratity-

[ ¢23--FThe--appiiecant-~or--tiecensee~is-unfit-or-incompetent-py
reasen-ef-negtigenee= |

(1) [¥33] The temporary trainee [appiieart] or licensee 1is

guilty of any fraud, deceit or misrepresentation in the fitting and

dispensing of hearing aids or in his seeking of a license under

this Act.

(2) [€¢4Y] The temporary trainee [apptieant] or licensee is

[has~-pkeen] convicted of a felony or a misdemeanor which involves
[ tAveived] moral turpitude.

(3) The temporary trainee or licensee is unable to fit and

dispense hearing aids with reasonable skill and safety to customers

11
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by reason of incompetence, age, illness, drunkenness, excessive use

of drugs, narcotics, chemicals, or any other type of material or as

a result of any condition causing the temporary trainee or licensee

to become mentally or physically incapable as determined by a court

of competent jurisdiction |[¢53--Fhe--apptiecant--or-licensee-ig-a

habituai--drunkard-er-is-addieted~te-the-use-ef-morphine-~-cocairnes
o¥--other--drugs-having-simitar-effectg-or-has-become-insane-er-has
been-adjudged-by-a-court-of-eempetent-jurisdiction-to-be-of-unseund
mznd].

(4) [¢63¥] The temporary trainee [appiiearnt] or licensee has

violated any of the provisions of this Act or Board rules.

(5) [¢#3] The licensee has knowingly, directly or indirectly
employed, hired, procured, or induced a person not licensed to fit
and dispense hearing aids in this state, to so fit and dispense
hearing aids.

{6) [¢83] The licensee aids or abets any person not duly
licensed under this Act in the fitting or dispensing of hearing
aids.

{7) 1¢93] The licensee lends, leases, rents, or in any other
manner places his license at the disposal or in the service of any
person not licensed to fit and dispense hearing aids in this state.

(8) [¢{363] The licensee knowingly used or caused or promoted

the use of any advertising matter, promotional literature,
guarantees, warranty, disseminated or published with misleading,
deceiving or false information. It 1is the intention of the

Legislature that the provisions of this subdivision [Subseetien

{16} -and-the-felitewing-Subsgeetien-¢31)] be interpreted insofar as

12
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possible to coincide with the orders and rules of the Federal Trade
Commission on such subjects.

[(&1?——The-—iieensee-—adveftised--a-partieuiar-medei7—type—er
kind-ef——hearing--aid--fef--saie--when-—parehasers--er--prespeetive
purehasere--respending--te-the-adveftisement-eannet-purehase-er-are
dissuaded-frem-purehasing-the-advertised—medei7—type7-er-kind--when
tt--ig--estabiished--that--the--purpese--of-the-advertisement-ia-te
ebtain-prespeets-fer-the-sa&e-ef—a-different-medei7--type--er-—kind
than-was-advertised- |

(%) [¢*2¥] The 1licensee represented tﬂat the service or
advice of a person licensed to practice medicine by the Texas State
Board of Medical Examiners is used or made available in the
selection, fitting, adjustment, maintenance, or repair of a hearing
aid when such representation was not true.

(10) [€333] The licensee used the term "doctor," "clinic" or
any like words, abbreviations or symbols in the conduct of his
business which would tend to connote that the licensee was a
physician or surgeon.

[(14)-—The--iieensee--defamed-aneéher-iieehsee-uéder-tkis—Aet
by-faiseiy-impu%ing--te—-him--dishenerabie--eenduet7—-inabiiity-—te
perfetm-eentraet57—qgestienabie-eredit-standingr-er-any—ether-faise
representatien—-er-—faiseiy--disparaging-the-preduets-ef-sueh-ether
iieensee-in-any-respeet7-er-the—business-methed57--seiiing--prieee7
vaiue37-eredit-termsr-peiieie57-er-serviees-ef—sueh-ether-iieenseee

[(}5)—-The-—&ieensee—-dispiayed—-eempe%itive-—pfedaets-in—his
piaee-ef-busine557—er-in-the-—advertising—-in-—sueh--manner--as—-te

faisety-digparage-them-

13
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[ {26)-~-The-1icensee~-guoted-prices-of-competitive-hearing-aids
er-deviees-witheut-disetesing-that-the-priees~-were-pet-the-presents
eerreety;---eurrent--priees;-~or--£faltgeity--~ghewed;--demenstrated--ox
represented-competitive~-hearing-atds-medeis-as-being--the--correets
edrrent-modet-of-sueh-hearing-aids-

[ €2Fy--FThe--1ticensee~-imitated--er--simuitated-~the-trademark-
tradenamer-brands-er-tabel-of-anether-licensee~under-thig-Aet--wikth
the---intent--to--mistead--or--~-deceive--purehasers--or--prespeetive
pu¥ehaserss

[éiS}--?he-iieensee-used-in-his-advertisiAg-the--name7--medei
name-er-trademark-of-a-particeutar-manufacturer-of-hearing-atds~-with
the--intent--to-faltsety-impiy-a-retntionship-with-sueh-manufacturer
that-dees-pnet-exni g€ |

(11) [¢393] The licensee obtained or attempted to obtain
information concerning the business of another licensee under this
Act by bribery, or attempting to bribe an employee or agent of such
other licensee or by the impersonation of one in authority.

(12) [¢203] The licensee directly or indirectly gave, or
offered to give or permitted or caused to be given money or
anything of value to any person who advises others in a
professional capacity as an inducement to influence such person to
influence those persons such person advises in a professional
capacity to purchase or contract to purchase products sold or
offered for sale by licensee or to refrain from purchasing or
contracting to purchase products sold or offered for sale by any
other licensee under this Act.

(13) [¢223] The licensee falsely represented to a purchaser

14




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

C.S5.S.B. No. 604
that a hearing aid was "custom-made," '"made to order,"
"prescription-made" or any other representations that such hearing
alid was specially fabricated for the purchaser.

(14) [¢223] The licensee refused to accept responsibility
for the acts of a temporary training permittee in a licensee's
employ and under licensee's supervision.

(15) [¢233] The licensee with fraudulent intent, engaged in
the fitting and dispensing of hearing aids under a false name or
alias.

[(24&-—?he--iieensee—-had—-faiied--te——aegiveiy-engage-in-the
£rt€rng-and-dispensing~ef~~hearing--akrdg--fer--a--perred--of--three
eengeeuEive-years- |

Sec. 11. DISCIPLINARY ACTIONS [PRGEEBURE|. (a) If the

Board proposes to refuse a person's application for examination, to

suspend or revoke a person's license, or to probate or reprimand a

person, the person is entitled to a hearing before the Board.

(b) The proceedings are governed by the Administrative

Procedure and Texas Register Act, as amended (Article 6252-13a,

Vernon's Texas Civil Statutes).

(c) [¢a¥] Proceedings |[fer--reveeation--or--suspensien-of-a
t2eense] shall be commenced by filing charges with the Board in
writing and under ocath. The chardges may be made by any person or
persons.

(d) [¢bY] The president of the Board shall fix a time and
place for a hearing and shall cause a copy of the charges, together
with a notice of the time and place fixed for the hearing to be

served upon the applicant or licensee against whom charges have

15
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been filed at least 30 days prior thereto. Service of such charges
and notice of hearing thereon may be given by certified mail to the
last known address of such licensee or applicant.

(e) [¢e¥] At the hearing, such applicant or licensee shall
have the right to appear either personally or by counsel or both to
produce witnesses, and to have subpoenas issued by the Board and
cross-examine opposing or adverse witnesses.

(f) [¢4¥] The Board shall not be bound by strict rules of
procedure or by the laws of evidence 1in the conduct of 1its
proceedings but the determination shall be founded upon sufficient
legal evidence to sustain it.

(g) [¢e¥] The Board shall determine the charges upon their
merits. The Board shall enter an order in the permanent records of
the Board setting forth the findings of fact and law of the Board
and its action thereon. A copy of such order of the Board shall be
mailed to such applicant or licensee to his last known address by
certified mail.

(h) [¢£¥] Any person whose license to fit and dispense
hearing aids has been refused or has been cancelled, revoked or
suspended by the Board, may, within 20 days after making and
entering of such order, take an appeal to any district court of
Travis County or any district court of the county of his residence.

(i) [¢gYy--A--ease--reviewed-~under--the--proevisiens--ef--thig
Beetion-preececeds-in~-sueh-districE~ecourt~-by-triat-de--noeve--as--that
term--is--used~-and-understeed-in-appeats-£from-justice-ef~the-peace
eourts-te-the-county--ecourts--ef-~thig~-gtate~ | Appeal from the

judgment of such district court will lie as other civil cases.

16
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(j) [¢Rr}] Upon application, the Board may reissue a license

to fit and dispense hearing aids to a person whose license has been

cancelled or revoked but such application shall not be made prior

to the expiration of a period of six months after the order of

cancellation or revocation has become final, and such application
shall be made in such manner and form as the Board may require.

Sec. 12. FEES AND EXPENSES. (a) The Board shall establish

reasonable and necessary fees for the administration of this Act,

in amounts not to exceed:

1. Temporary Training Permit $ 40
2. Examination Fee 125
3. License Fee 75
4. License Renewal Fee 195
5. Duplicate Document Fee 10 [eharge-a-fee

ef-525-00-for-issuing-a-temporary-£raining-permit-~whieh--£ee--must
aceempany-the-appiiecation-for-a-tempoerary~-tratning-permie].

(b) [?he-Beard-shaii—ehargela-fee—ef-$35=Ge—fer—examining—an
appiieant--for-a-iicenser-whieh-fee-must-acecempany-che-application=

[ te}--FThe-Beard-shati-charge-a-fee-0£-£50-00--for--igsuing--a
tieense~

[ €33--Any--persen-making-appltication-for-a-lieense~witheut-an
eXemination-as-provided-in-Bectiens-7-and-8-must~-submit~-gueh-~-fee
with-sueh-appitication-

Every person passing the examination and meeting the
requirements of the Board shall be notified that he is eligible for
such license upon payment of the fee herein provided. Such notice

shall be by certified mail at the address given on his examination

17
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The fee for issuance of such license must be paid by

90 days after having been notified.

C.S5.S5.B. No. 604
the
Failure to

a waiver of the

[ ¢dy-~-Fhe--Beard--shalti--eharge--a--fee--o£--£5-00--fer-~ench

dupticate-liecense-er-dupticate-temporary-training-permiE- |

{c) [te}]
before the 10th day of each month,

The Secretary-Treasurer of the
remit to the
of the fees collected by the Board during the

deposit in the General Revenue Fund.

(d) Each member of the board is entitled

Board shall, on or
State Treasurer all
preceding month for
diem as

to a per

set by legislative appropriation for each

day that the member

engages in the business of the board. A member

may not receive any

compensation for travel expenses,

including expenses for meals

and

lodging, other than transportation expenses.

A member is entitled

to compensation for transportation expenses as

prescribed by the

general appropriations act.

te-a-per-diem~of-5£30-for-each-day-he-ig-engaged-

the--dutieg--of--hig--effice= | The

members of the Board and its employees shall be

General Appropriations Act.

shall be allowed his actual expenses incurred while

official business for the Board.

(e) [tg7]

paid to members of the Board shall

The number

not exceed

calendar month except in

held, but compensations may never be allowed to

18

[Eaeh-member-ef-the-Beoard-is-entitted

in--performanece--of

travel expenses allowance for

provided in the

The executive director of the Board

traveling on

of days for which compensation may be

two days in any

those months in which examinations are

exceed six days in
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those months in which examinations are held.

(f) [¢tRY] The Board may authorize all necessary
disburseﬁents to carry out the provisions of this Act, including
payment of the premium on the bond of the Secretary-~Treasurer,
stationery expenses, purchase and maintain or rent equipment and
facilities necessary to carry out the examinations of applications
for license; pay for printing of all licenses; rent and furnish an
office to maintain the permanent records of the Board.

(g) [€2y] Funds for the administration of this Act shall be
provided by the General Appropriations Act from the General Revenue

Fund. The state auditor shall audit the financial transactions of

the board each fiscal year.

[ €3)--Fhe~--katanece-of-alti-meney-remaining-in-the-Fitting-and
Bispensing-~eof-Hearing-Aids-Fundl-acceunt-on~--August--331---31979-~~-ig
transferred-to-the-Generai-Revenue~Fund- |

Sec. 13. RENEWAL OF LICENSE. (a) Each license to fit and

dispense hearing aids shall be issued for the term of one year and

shall, unless suspended or revoked, be renewed annually on

September 1 on payment of the renewal fee.

(b) A person may renew his unexpired license by paying to

the Board before the expiration date of the license the required

renewal fee.

(c) If a person's license has been expired for not more than

90 days, the person may renew the license by paying to the Board

the required renewal fee and a fee that 1is one-half of the

eXxamination fee for the license.

(d) If a person's license has been expired for more than 90
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days but 1less than two years, the person may renew the license by

paying to the Board all unpaid renewal fees and a fee that is equal

to the examination fee for the license.

(e) If a person's license has been expired for two years or

more, the person may not renew the license. The person may obtain

a new license by submitting to reexamination and complying with the

requirements and procedures for obtaining an original license.

(f) Before a license can be renewed, the Board shall regquire

certification that all testing equipment, both portable and

stationary, used by the licensee has been calibrated within one

year prior to the renewal date. [On-er-befere--the~-£irgEt~--cday--of

dJanuaryr--~-3972s~-every-~ticensee~~under~--this--Act~shati-pay-to-the
Beeretary-Freasurer-ef~-the-Beard-an-annuai-renewat--£fee~--0f--567<56
for-the-renewat-of~-higs-iieense~-te-£fit-and-dispense-hearing-azds-€for
the--year--1972- -~--On-er-befoere-the-£first-day-ef-Januaryy-1973+-and
every-year-thereaf€ter;-every-lticeensee-under-thig-Aet-shaii--pay-~-te
the--Beeretary-Treasurer--of--the--Beard--an--anrnuait~renewat-fee-of
£325-00-fer-renewali-of-his-license-te-£it-pnd-digpense-hearing-azds
for-the-eurrent-year- --On-reeceipt-of-gaid-renewat--£fee;--the--Board
shati-issue-an-anndai-renewat-eertificnte-bearing-the-number-ef-his
iieense;-~-the--year--for--whieh--3t--tg~--renewved,~--and--gueh-~-other
infermation-frem-the-recerds-of-the-Board-as--the--Beard~-may--deem
reeegsary-£feor-the-preper-enfereement~-eof-this-Aet=

| ¢p3--Whern--a--ticensee--shail-fait-te-pay-his~-apnuai-renewat
fee-py-February-ist-eof-each~year;-tt-shati-ke~the-duty-ef~the-Reard
te-notify-sueh-iicengee-py-certified-mati-at-hira-tast-Kknewn-address

that-said-annuai-repewat-£fee-ig~-due~-and--unpaids-~1+f-~the--annual
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renewat-~fee~~-is--net--paid--within--60--days-frem-the-said-date-of
matting-sueh-netices-the-Board-shati-then-eancet-sazrd-tieense= |

(g) | ¢e3] Fitting and dispensing hearing aids without an
annual renewal certificate for the current year as provided herein
shall have the same force and effect and be subject to the same
penalties as fitting and dispensing hearing aids without a license.

[ ¢dy--After--the~-Boeard--shati--have--eancetted-a~-treense~-£for
nenppayment-of-the-annuat-renewal-fees-the~-Beard-may-refuse-to-issue
a-nrew-lticense-untit-sueh-£fitter-and-dispenser-of-hearing--atds--has
paid-ati-previeus-unpazd~-anrnualt-feess |

(h) [¢e¥] The Board shall issue a duplicate license to any
licensee whose license has been lost or destroyed and the Board
shall have the authority to prescribe the procedure and
requirements for the issuance of the duplicate license.

Sec. 19. EXCEPTIONS. Nothing in this Act shall be construed
to apply to the following:

(1) Persons engaged 1in the practice of measuring human
hearing as a part of the academic curriculum of an accredited
institution of higher learning, provided such persons or their
employees do not sell hearing aids.

(2) [Persens--engaged-~-in--the--practice~-of-measurzng-human
hearing--ag-~a-~-parE~--o0f--a--program--condueted--py---a---nenprefit
erganigationy~-provided-gueh-oerganigatien-er-r€s-emptoyees-dees-ne&
seti-hearing-aids-

[ €334] Physicians and surgeons duly licensed by the Texas

State Board of Medical Examiners and gualified to practice in the

State of Texas.
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(3) An individual with a master's or doctorate degree in

audiology from an accredited college or university may engage in

the measurement of human hearing by the use of an audiometer or by

any means for the purpose of making selections and adaptations of

or recommendations for a hearing aid, provided such persons do not

sell hearing aids.

[ €¢4}-~-Persens-emptoyed-and-direetiy-supervised-by-a-physteian
ard-surgeen-to-test-er-measure-humap-hearing;-provided-sueh-persens
de-net-geti-hearing-aids- |

SECTION 2. Chapter 366, Acts of the. 61lst Legislature,
Regular Session, 1969, as amended (Article 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), is amended by adding Sections 4A,
12A, and 12B to read as follows:

Sec. 4A. PERSONNEL POLICIES. (a) The President of the

Board or his designee shall develop an intra-agency career ladder

program, one part of which shall be the intra-agency posting of all

non-entry-level positions for at least 10 days before any public

posting.

(b) The President of the Board or his designee shall develop

a system of annual performance evaluations based on measurable job

tasks. All merit pay for Board employees must be based on the

system established under this subsection.

The board may recognize, prepare, or carry out continuing

education programs for its licensees. Participation in the

programs is voluntary.

Sec. 12A. ADVERTISEMENTS. The Board may not adopt rules

restricting competitive bidding or advertising by a person
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regulated by the Board except to prohibit false, misleading, or

deceptive practices by the person. The Board may not include in

its rules to prohibit false, misleading, or deceptive practices by

a person regulated by the Board a rule that:

(1) restricts the person's use of any medium for

advertising;

(2) restricts the person's personal appearance or use of his

voice in an advertisement;

(3) relates to the size or duration of an advertisement by

the person; or

(4) restricts the person's advertisement under a trade name.
[]

Sec. 12B. CONSUMER INFORMATION AND COMPLAINTS. (a) The

Board shall prepare information of consumer interest describing the

regulatory functions of the Board and the Board's procedures by

which consumer complaints are filed with and resolved by the Board.

The Board shall make the information available to_ the general

public and appropriate state agencies.

(b) Each written contract for services in this state of a

licensed hearing aid fitter and dispenser shall contain_ the name,

mailing address, and telephone number of the Board. There shall at

all times be prominently displayed in the place of business of each

licensee regulated under this Act a sign containing the name,

mailing address, and telephone number of the Board and a statement

informing consumers that complaints against licensees can be

directed to the Board.

(c) The Board shall establish guidelines for a 30-day trial

period on every hearing aid purchased from a licensed hearing aid

23
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fitter and dispenser.

(d) The Board shall keep an information file about each

complaint filed with the Board relating to a licensee. If a

written complaint is filed with the Board relating to a licensee,

the Board, at least as frequently as quarterly and until final

disposition of the complaint, shall notify the parties to the

complaint of the status of the complaint unless the notice would

jeopardize an undercover investigation.

SECTION 3. A rule adopted by the Texas Board of Examiners in

the Fitting and Dispensing of Hearing Aids before September 1,

|
1981, that conflicts with Chapter 366, Acts of the 61st
Legislature, Regular Session, 1969 (Article 4566-~1.01 et seq.,
Vernon's Texas Civil Statutes), as amended by this Act, is void.
Within 90 days after September 1, 1981, the board shall repeal the

rule.

SECTION 4. A person holding office as a member of the Texas
Board of Examiners in the Fitting and Dispensing of Hearing Aids on
the effective date of this Act‘continues to hold the office for the
term for which the member was originally appointed.

SECTION 5. Sections 7 and 20, Chapter 366, Acts of the 61st
Legislature, Regular Session, 1969 (Article 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), are repealed.

SECTION 6. Subdivision 7, Subsection (a), Section 15,
Chapter 366, Acts of the 6lst Legislature, Regular Session, 1969,
as amended by Section 3, Chapter 796, Acts of the 62nd Legislature,
Regular Session, 1971 (Article 4566-1.15(a)(7), Vernon's Texas

Civil Statutes), is repealed.
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SECTION 7. Section 14, Chapter 366, Acts of the 61lst
Legislature, Regﬁlar Session, 1969, as amended (Article 4566-~1.14,
Vernon's Texas Civil Statutes), is amended by adding Subsection (e)

to read as follows:

(e) Any individual licensed under this Act shall seek

personally or through proper referral channels to obtain the

following minimal information on each prospective candidate for

amplification:

(1) pertinent case history;

(2) otoscopic inspection of the outer ear, including canal

and drumhead;

(3) evaluation of hearing acuity utilizing puretone

techniques via air and bone conduction pathways through a

calibrated system; and

(4) an aided and unaided speech reception threshold and

1)
ability to differentiate between the phonemic elements of the

language through speech audiometry, utilizing a calibrated system.

SECTION 8. (a) This Act takes effect September 1, 1981.

(b) The requirements under Section 4A, Chapter 366, Acts of
the 61st Legislature, Regular Session, 1969, as added by this Act,
that the president of the board develop an intra-agency career
ladder program and a system of annual performance evaluations,
shall be implemented before September 1, 1982. The requirement of
Section 4A that merit pay is to be based on the performance
evaluation system shall be impiemented before September 1, 1983.

SECTION 9. The importance of this legislation and the

crowded condition of the calendars in both houses create an

25
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1 emergency and an imperative public necessity that the
2 constitutional &rule requiring bills to be read on three several
3 days in each house be suspended, and this rule is hereby suspended.
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COMMITTEE REPORT
The Honorable Bill Clayton

Speaker of the House of Representatives {dat

Sir:

We, your COMMITTEE ON GOVERNMENT ORGANIZATION, to whom was referred 56 60 L/ have had the
same under consideration and beg to report back with the recommendation that it (measure)

( ] do pass, without amendment.

( ) do pass, with amendment(s).

( ) do pass and be not printed; a Complete Committee Substitute is recommended in lieu of the original measure.

A fiscal note was requested. ( X) yes ( ) no

An author’s fiscal statement was requested. ( ) vyes ( X) no

An actuarial analysis was requested. ( ) vyes ( X ) no

The Committee recommends that this measure be placed onthe (jguml) or (Comasmat Calendar.

(/) amends existing law.

This measure { % ) proposes new law.
House Sponsor of Senate Measure ?ﬂ N Q)(Q/VV\ 2

The measure was reported from Committee by the following vote:

AYE NAY PNV ABSENT

Evans, Ch. C

Collazo, V.C.

Thompson, G., C.B.O.

Bomer

Cary

Gonzales

Henderson

Hinojosa

Keese

Staniswalis

D< < P P<| PP} X

Tow

—B— %/

)
{ CHAIRMAN
A

———ee e present, not voting
—_— . absent /

COMMYA TEE COORDINATOR

I T e TRt - Y T b b A o PRea e e n




C.S.S.B. 604 Committee on Goverrment
By: Doggett Organization

BILL ANALYSIS

Background Information

The Texas Board of Examiners in the Fitting and Dispensing of Hearing
Aids is subject to the Texas Sunset Act and unless new enabling legislation
is passed by the 67th Legislature, the board will be abolished effective
September 1, 1981. The Sunset Commission has recommended that the board be
continued with modification of functions.

The general purpose of the Hearing Aid Fitters and Dispensers Act is to
regulate the practice of hearing aid fitting and dispensing. Responsibilities
include qualifying license applications, issuing license, and preventing the
unauthorized practice of hearing aid fitting and dispensing. Operations are
supported through Legislative appropriations from the General Revenue Fund.

ose

C.S5.5.B. 604 proposes that the Board of Examiners in the Fitting and
Dispensing of Hearing Aids be continued and that the composition of the nine-
member board include two public members. A conflict-of-interest provision is
included for all board members, which prohibits members or employees of the
board from serving as an officer, employee or paid consultant of a related
trade association. Registered lobbyists are prohibited from serving as a
member of the board or as the board general counsel.

The proposed legislation also expands the board's enforcement authority
to include a broader range of sanctions. Other changes include allowing the
board members per diem as set in the General Appropriations Act; requiring
the preparation of consumer information; clarifying board hearing require-
ments; and prohibiting the promulgation of rules restricting advertising and
competitive bidding.

Section by Section Analysis

SECTION 1: Amends Article 4566-1.01 et seq., V.T.C.S., Sections 1, 2, 3,
6, 9, 10, 11, 12, 13 and 19.

Sec. 1: Definitions. Adds definition of ''30-day trial period'’.

Sec. 2: Calls for nondiscriminatory board appointments; defines board
membership as five licensed fitters and dispensers, two members of the general
public, one licenses and practicing otolaryngologist, and one practicing audio-
logist; provides for a conflict-of-interest provision for all board members;
provides for staggered terms of six years; provides for board representation
by the Attorney General and District and County Attorneys of Texas; prohibits
a registered lobbyist from serving as a board member or as general counsel to
the board; provides grounds for removal; and subjects the board to the Texas
Sunset Act with expiration date extended to September 1, 1993; requires
compliance with open meetings law and the Administrative Procedure Act; protects
validity of Board action though grounds for removal of a board member exists.

Sec. 3: Deletes board activities notice procedures.

Sec. 6: Deletes outdated examination qualifications; provides for ob-
jective and consistent licensing examinations; states that those failing
examination will be retested only on portions of exam failed; allows the
Board to refuse an examination if the applicant has been convicted of a
felony or misdemeanor involving moral turpitude; requires board to notify
examinee of test results; and requires board to furnish analysis of perfor-
mance to persons failing examination.

Sec. 9: Requires the establishment of guidelines for the training and
supervision of temporary permit holders; and requires establishment of out-
line for both formal and practical training.

Sec. 10: Deletes '"Refusal To License And Revocation Or Suspension Of
License Grounds' from section title. Clarifies and updates grounds for discipli-
nary actions; provides broader range of enforcement penalities; subjects
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temporary trainees to board's enforcement; and deletes advertising provisions
except for those that are false, misleading or deceptive.

Sec. 11: Provides for hearing procedures to be governed by the Administra-
tive Procedure and Texas Register Act; and provides procedures for discipli-
nary actions.

Sec. 12: Provides for establishment of reasonable and necessary fees
within established ceiling by the board and deletes statutorily set fees;
allows each board member per diem as determined by the General Appropriations
Act, as well as travel expenses for board and its employees and actual expenses
for executive director; and requires fees to be deposited in General Revenue
and that the cost of administration of the Act be provided from the General
Revenue Fund; requires state audit.

Sec. 13: Establishes standard delinquent license renewal periods and
peanlties.

Sec. 19: Deletes exemptions for non-profit organizations and for
enployees of physicians; and provides exemption for certified audiologist
not selling hearing aids.

SECTION 2: Amends Article 4566-1.01 et seq., V.T.C.S. by adding
Sections 4A, 12A, and 12B:

Sec. 4A: Requires development of an intra-agency career ladder program;
requires development of a performance evaluation upon which merit pay is
based; and permits development of an optional continuing education program.

Sec. 12A: Prohibits the promulgation of rules restricting advertising
and competitive bidding except that which is false, misleading or deceptive.

Sec, 12B: Requires preparation of consumer information regarding opera-
tions and functions of the board; requires the board to set up a complaint
file and provide periodic notification of parties to complaints; requires
written contract to contain address and telephone number of the board and same
information to be displayed at place of business; establishes a trial period
on hearing aid purchases; and requires the board to establish guidelines for
this trial period.

SECTION 3: Repealer.

SECTION 4: Provides for continuation of terms of board members holding
office on effective date of this Act.

SECTION 5: Repeals Sections 7 and 20, Chapter 366, Acts of the 6lst
Legislature, Regular Session, 1969 (Article 4566-1.01 et. seq., V.T.C.S.)

SECTION 6: Repeals Subdivision 7, Subsection (a), Section 15, Chapter
366, Acts of the 6lst Legislature, Regular Session, 1969, as amended by Sec-

tion 3, Chapter 796, Acts of the 62nd Legislature, Regular Session, 1971
(Article 4566-1.15(a) (7), V.T.C.S.)

SECTION 7: Amends Article 4566~1.14, V.T.C.S. is amended by adding
Subsection (e) to Section 1l4:

Subsection (e): Adds requirement that licensees gather some information
on persons who are "prospective candidates for amplification', including but
not limited to case histories and otoscopic inspection of the ear.

SECTION 8: Effective date, and implementation dates.

SECTION 9: Emergency clause.

Rulemaking Authority

Under C.S.S.B. 604, the Board of Examiners in the Fitting and Dispens-
ing of Hearing Aids may adopt rules to prohibit false, misleading, or decep-
tive practices by a person with regard to competitive bidding or advertising.
Allows Board authority to establish guidelines for a) education, both formal
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and practical, for the training of temporary permit holders, and b) a 30-day
trial period on the purchase of a hearing aid.

Substantial Differences

Major differences between S5.B. 604 and C.S.S.B. 604 include Sunset
related recommendations -- nondiscriminatory appointments to the board;
compliance with open meeting and Administrative Procedures Act; development
of career ladder, performance evaluation, and optional contiuing education;
and state audits.

Summary of Committee Action

Public notice was posted in accordance with Rule 3.084, Rules of Procedure
of the House of Representatives, and a public hearing was held on Wednesday,
April 22, 1981.

The bill was referred to a subcommittee consisting of the following members:
Representatives Don Henderson, Reby Cary, Arnold Gonzales, Juan Hinojosa, and
Chip Staniswalis. On Thursday, April 30, 1981 the measure was reported to
the full committee with a substitute.

On Monday, May 11, 1981, the full committee voted to report S.B. 604 to the
House with a substitute and the recommendation that it do pass by a record
vote of eight ayes, no nays, and one present not voting.

The following persons testified in favor of S.B. 604:

Ollie B. Livingston, representing himself

Roy F. Brakebill, representing himself

Dick Durbin, representing the Texas Hearing Aid Association

Dr. Patricia Cole, representing the Texas Speech and Hearing Association




LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
MAY 1 41381

May 14, 1981

Honorable .Charles W. Evans, Chairman
Committee on Government Organization
House of Representatives
Austin, Texas
In Re: Committee Substitute for
Senate Bill No. 604
By: Doggett
Sir:

In response to your request pursuant to House Rules, Section 3.119, this office finds
the fiscal implications of Committee Substitute for Senate Bill No. 604 (relating to
continuation of the Texas Board of Examiners in the Fitting and Dispensing of Hearing
Aids and regulation of the fitters and dispensers of hearing aid devices) to be as

follows:

The bill would make no appropriation but could provide the legal basis for
a request for funds to implement the provisions of the bill.

The State Board of Examiners in the Fitting and Dispensing of Hearing Aids
is subject to the provisions of the Texas Sunset Act, and unless continued
in existence by the Legislature, will be abolished effective September 1, 1981.

The bill, should it be enacted, would continue the existence of the Roard of
Examiners in the Fitting and Dispensing of Hearing Aids, require the develop-
ment of gquidelines for temporary trainees and require the dissemination of
information to the public.

The amount set forth for this agency in the General Appropriations Bill, as
introduced (FY 1982 - $48,437, FY 1983 - $51,189), would be contingent, if
approved, upon passage of Senate Bill No. 604 or similar legislation. These
appropriations would be financed from the General Revenue Fund No. 1, and would
provide for approximately 1.5 State employees.

In addition to the recommended appropriations, the probable fiscal implication
of implementing the provisions of the bill during each of the first five years
following passage is estimated as follows:

Fiscal Probable Cost Out of the
Year General Revenue Fund
1982 $1,000
1983 1,000
1984 1,000
1985 1,000
1986 1,000

It should be noted that this agency collects fees which are deposited to the
General Revenue Fund. The bill would give the board members of the agency the
authority to adjust the agency fees so that the total fees collected would be
sufficient to meet the level of appropriation set by the Legislature. In order
for fee revenues to meet recommended appropriations plus the cost of this bill,
it is estimated that increased fee revenues of approximately $3,000 per year
would need to be generated.

The financial implications of the bill in future years may reasonably be
expected to approximate the recommended appropriation level, plus the additional
recommendations of the Sunset Advisory Commission, for fiscal years 1982 and
1983, but would, in fact, depend upon future decisions of the Texas Legislature.

No fiscal implication or additional cost to units of local government attrib-
utable to the bill, should it be enacted, is anticipated.

as M.
Director

Source: Texas Board of Examiners in the Fitting and Dispensing of

Hearing Aids; LBB Staff: TK, JH, KS, BL



LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE

April 13, 1981 APR 131981

Honorable Charles W. Evans, Chairman
Committee on Government Organization
House of Representatives
Austin, Texas
In Re: Senate Bill No. 604, as engrossed
By: Doggett

Sir:

In response to your request pursuant to House Rules, Section 3.119, this office finds the
fiscal implications of Senate Bill No. 604, as engrossed (relating to continuation of the
Texas Board of Examiners in the Fitting and Dispensing of Hearing Aids and regulation of
the fitters and dispensers of hearing aid devices), to be as follows:

The bill would make no appropriation but could provide the legal basis for a
request for funds to implement the provisions of the bill.

The State Board of Examiners in the Fitting and Dispensing of Hearing Aids
is subject to the provisions of the Texas Sunset Act, and unless continued
in existence by the Legislature, will be abolished effective September 1, 1981.

The bill, should it be enacted, would continue the existence of the Board of
Examiners in the Fitting and Dispensing of Hearing Aids, require the develop-
ment of guidelines for temporary trainees and require the dissemination of
information to the public.

The amount set forth for this agency in the General Appropriations Bill, as
introduced (FY 1982 $48,437, FY 1983 $51,189), would be contingent, if
approved, upon passage of Senate Bill No. 604 or similar legislation. These
appropriations would be financed from the General Revenue Fund No. 1, and would
provide for approximately 1.5 State employees.

In addition to the recommended appropriations, the probable fiscal implication
of implementing the provisions of the bill during each of the first five years
following passage is estimated as follows:

Fiscal Probable Cost Out of the
Year General Revenue Fund
1982 $1,000
1983 1,000
1984 1,000
1985 1,000
1986 1,000

It should be noted that this agency collects fees which are deposited to the
General Revenue Fund. The bill would give the board members of the agency the
authority to adjust the agency fees so that the total fees collected would be
sufficient to meet the level of appropriation set by the Legislature. In order
for fee revenues to meet recommended appropriations plus the cost of this bill,
it is estimated that increased fee revenues of approximately $3,000 per year
would need to be generated.

The financial implications of the bill in future years may reasonably be
expected to approximate the recommended appropriation level, plus the additional
recommendations of the Sunset Advisory Commission, for fiscal years 1982 and
1983, but would in fact depend upon future decisions of the Texas Legislature.

No fiscal implication or additional cost to units of local government attrib-
utable to the bill, should it be enacted, is anticipated.

Thomas M. Reel

Director

Source: Texas Board of Examiners in the Fitting
and Dispensing of Hearing Aids; LBB Staff: TK, JH, KS, BL




) LEGISLATIVE BUDGET BOARD

Austin, Texas

FISCAL NOTE
April 1, 1981

Honorable Chet Brooks, Chairman
Committee on Human Resources

Senate Chamber In Re: Senate Bill No. 604
Austin, Texas By: Doggett
Sir:

In response to your request pursuant to Senate Rule 94, Subsection (g), this
office finds the fiscal implications of Senate Bill No. 604 (relating to
continuation of the Texas Board of Examiners in the Fitting and Dispensing of
Hearing Aids and regulation of the fitters and dispensers of hearing aid
devices) to be as follows:

The bill would make no appropriation but could provide the legal
basis for a request for funds to implement the provisions of the
bill.

The State Board of Examiners in the Fitting and Dispensing of Hearing

Aids is subject to the provisions of the Texas Sunset Act, and unless

continued in existence by the Legislature, will be abolished effective
September 1, 1981.

The bill, should it be enacted, would continue the existence of the
Board of Examiners in the Fitting and Dispensing of Hearing Aids,
require the development of guidelines for temporary trainees and
require the dissemination of information to the public.

The amount set forth for this agency in the General Appropriations
Bi11, as introduced (Fy 1982 $48,437, FY 1983 $51,189), would be
contingent, if approved, upon passage of SB 604 or similar legisla-
tion. These appropriations would be financed from the General
Revenue Fund No. 1, and would provide for approximately 1.5 state
employees.

In addition to the recommended appropriations, the probable fiscal
implication of implementing the provisions of the bill during each
of the first five years following passage is estimated as follows:

Probable Cost

Fiscal Out of the

Year General Revenue Fund
1982 $ 1,000

1983 1,000

1984 1,000

1985 1,000

1986 1,000

[t should be noted that this agency collects fees which are deposited
to the General Revenue Fund. The bill would give the board members
of the agency the authority to adjust the agency fees so that the
total fees collected would be sufficient to meet the Tevel of
appropriation set by the Legislature. In order for fee revenues to
meet recommended appropriations plus the cost of this bill, it is
estimated that increased fee revenues of approximately $3,000 per
year would need to be generated.




-

“iscal Note for Senate Bill No. 604
Page Two
April 1, 1981

The financial implications of the bill in future years may reasonable
be expected to approximate the recommended appropriation level, plus
the additional recommendations of the Sunset Advisory Commission, for
fiscal years 1982 and 1983, but would in fact depend upon future
decisions of the Texas Legislature.

No fiscal implication or additional cost to units of local government
attributable to the bill, should it be enacted, is anticipated.

Y4

homas M. Keel
Director

Source: Texas Board of Examiners in the Fitting and Dispensing of Hearing Aids;
LBB Staff: TK, JH, KS, PA
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?Chief Clerkz

House of Representat’20¥
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By Doggett R S.B. No. 604

Substitute the following .for S.B. No. 604:

By E, ) AN '~ €.S.S.B. No. 604

N

AN y
A BILL TO BE\ENTITLED
AN ACT
relating to'continuation of the Texas Boaxd o Examipe;s in the
Fitting and Dispensing of Hearing Aids a<%f%gg%iatlon ogﬁz;9

fitters and dispensers of hearing aid devices3
BE IT ENAC?ED BY THE LEGISLATURE OF THE-STATE OF TEXAS:
SECTION l. Sections 1, 2, 3, 6, 9, 10, 11, 12, 13, and 19,

Chaptér 366, Acts of the 61st Legislature, Regular Session, 169,

as amended (Article 4566-1.01 et seqg., Vernon's Texa$ Civil

}
Statutes),‘are amended to read as follows:

dSec«l"l DEFINITIONS. In this Act, unless the context
requires a different definition:
| ta) hBoérdﬁ means the Texas Board of Examiners in the
Fitting and Dispensing of Hearing Aids. |
V(b) ‘License* means license issued by the Board under this
Act to a person authorized to fit and dispenge hearing aids.
| t(c) 4

Board to persons authorized to fit and dispense hearing aids only

Temporary Training Permit‘ means a permit issued by the

under the supervision of a person wno holds a license under,ﬁhis
Act.

"(d) hHearing.aid‘ means any instrument or device designed
for, or represented as, aiding, improving or correcting defective
human hearing, but as used herein shall not mean repair services,

replacements for defective parts and shall not include batteries,

cords and accessories.

1 S/
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C.S.S.B. No. 604

N e) hse11h or ¥salef includes a transfer of title or of the

right to use by leaée, bailmeﬁt) or any other contracg. Provided,
for the purpose of this Act, the term Jsellh'or bsalet shall not
include sales at wholesale by manufacturers to persons licensed
under this Act, or to distributors for distribution and sale to
persons licensed under this Act.

N\ (£f) hFitting and Dispensing hearing aids‘ means the
measurement of human hearing by the use of an audiometer or by any
means for the purpose of making selections, adaptations énd/or
sales of hearing aids. The term also includes the sale of hearing
aids,' and the making of impressions for earmolds to be used as a
pért of the hearing aig.

Q(g) *30-day trial period‘ means the period in which a person

may cancel the purchase of a hearing aid.

¢ sediTS
\ Secl' 2. BOARD OF EXAMINERS.: (a) The Texas Board of
Examiners in the Fitting and Dispensing of Hearing Aids is hereby

created. The Board shall be composed of nine members appointed by

the Governor with the advice ‘and consent of the senate.
- - Z
Appointments shall be made without regard to the race, creed, sex,

e

religion/” or national origin of the appointees. The Board members

must have [wi€h] the following qualifications, to-wit: .

“‘(1) f}ng of such members shall possess the necessary
qualific;tions to fit and dispense hearing aids in thi# state and
have_beén residents of this state actually engaged in fitting and
dispensing hearing aids for at 1least five yeafs immediately
preceding their appointment. No more than two of such fiwg%ﬁzgﬁers

shall be employed by, franchised by, or.associated exclusively with

-
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C.S.5.B. No. 604

the same hearing aid manufacturer;

(2) Two_board members must be members of the general public.

=

A person is eligible for appointment as a public member if the

person and the person's spouse are not licensed by an occupational

regulatory agency in the field of health care; are not employed by

-and do not participate in the management of a business entity or

other organization that provides health-care services or that

sells, manufactures, or distributes health-care supplies or

equipment; and do not own, control, or have, directly or

indirectly, an interest in a business entity or other organization

that provides health-care services or that sells, manufactures, or

gﬁétributes health-care supplies or equipment |Sre-ef-suech--members

shail—-be—-a;-eitiaen--ef--the-gnited-States-and—a-resident-ef-this

state-for-a-peried-ef-at-teast-twe-years-immediatety-preeceding~-his

appeintment--and-sueh-member-shati-net-have-a-£inaneiat-intevest-in

'a-heafiﬁg-aéd-manufaeturing—eemﬁdny--er--e--whelesale--hearing--aid

eempanyl};

N (3) One of such members shall be a citizen of the United
States and a resident of this state for a per;od of at least two
years immediatély preceding his appointment, shall be an active
prdcticing physician or surgeon duly licensed to practice in th{/é;
state by the Texas State Board of Medlcal Examiners, and specialize
in the practlce of otolaryngology. Such member shall not have a
financiai interest in a hearing aid manufacturing company or a
wholesale or retail hearing aid company; and '

(4) One of such members shall be a citizen of the United -

States and a resident of this state for a period of at least two

[
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C.S.S.B. No. 604
1 years immediately préceding his appointment‘and shall be an active
2 practicing audiologist. Such member shall not ﬁave a financial
3 | interest in "a hearing aid manufacturing company or a wholesale or
retail hearing aid company.
.Q(b) One who has served two-full consecutive terms on the
Board shall not be eligible foria reappointment to the Board for a
periéd of 12 months immediately following the expiration of the

second full term.

O O N o N b

- W(c) In the event of death, resignation or removal of any

10 members, the vacancy of the unexpired terms shall be filled by the

11 Governor in the same manner as other appointments. Each appointee
12 to': the Board shall, within 15 days from the date of his
13 appointment, qualify by taking the constitutional oath of office.
14 Upon pfesenpation of such oath, the Secretary. of State shall issue
15 commissiéns ﬁo appointees as evidence of their authority to act as
16 . members of the Boafd‘. . |

17 *(d) Members hold office for staggered terms of six vyears,
18 .and each member shall continue until a successor is apﬁointed and
19 qualifies. [The-members-ef-the-initiali-Boeard;-to-be--appoeinted--by
20 the--Geverner--te--take--effiee--en-the-e££eetive-da€e;e£-€his-Aet7
21 éhaii-be-divéded-inte-ehree-eiasseér-te-wétr--€iass-eney-eiess-?we;;%/ ?
- 22 and-€itass-Threer-and-their-terms-of-pffice-shali-be-~determined--by
23 iet-at-éh;-first-meeting-ef-the-Bearde--?he-€hree-€lass—9ae-members
24 shaii--ge&d--efféee--fer-twe-years:-and-the-three—eiass-?we-members
25 éhai}—held-effiee—£er-£§ur-yearsf—and-€he-three-Giass;?hree-members
26 shali-hoid-eoffiee-for-sinN-years—--respeetivelty,--£frem--the--time--of
27 their--appeintmené;-—-Bieaniaiiy--thereaftes7--the--Sevesner--shaii

-

B Y]
o
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C.S.5.B. No. 604
appéint-threé-memberé~e£-the-Beard-te-heid-effieg-fer-a-tegm-ef-six
yed;s=] ' '

v(e) The Board shall be represented by the Attorney General
and theADistrict and County Attorneys of the state.

" (f) A person who is required to register as a lobbyist under

Chapter 422, Acts of the 63rd Legislature, Regular Sessioh, 1973,

as amended (Article 6252-9c, Vernon's Texas Civil ‘Statutes), may

not serve as a member of the Board or act as the general counsel to

the Board.

Y(g) A member or employee of the Board may not be an officer,

employee, or paid consultant of a statewide or national trade

aésociation in the hearing aid industry. A member or employee of

the Board may not be related within the second degree by affinity

or consanguinity to a person who is an officer, employee, or paid

ansultant of a statewide or national trade association in the

regulated industry.

*(h) It is a ground for removal from the Board if a member:

“(1) does not have at the time of appointment the

gqualifications required by Subsection (a) " of this section for

~appointment to the Board;

©(2) does not maintain during his service on the Board the%f
76

gualifications required by Subsection (a) of this section for

appointment to the Board;

“(3) violates a prohibition established by Subsection (f) or

(g) of this section; or

>(4) fails to attend at least half of the regularly scheduled

Board meetings held in a calendar year, excluding meetings held
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C.S.S.B. No. 604

while the person was not a Board member.

(i) The validity . of an action of the Board is not affected

by the fact that it was taken when a ground for removal of a member

of the Board existed.

wW(j) [££¥] The Texas Board of Examiners in the Fitting and
Dispensing of Hearing Aids is subject to the Texas Sunset Act, as

amended (Article 5429k, Vernon's Texas Civil Statutes); and unless

continued 1in existence as provided by that Act the board is

'ébolished, and this Act expires effective September 1, 1993 [198%].

(k) The Board is subject to the open meetings law, Chapter

271, Acts of the 60th Legislature, Regular Session, 1967, as

aﬁeﬁded (Article 6252-17, Vernon's Texas Civil Statutes), and the

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes).

§Sec¥1g{ BOARD ORGANIZATION AND MEETINGS. Within 60 days

.after their appointment and qualification the initial Board shall

hold‘its first meeting and elect a President, Vice-President, and
Secretafy-Treasurer. The term of office for all officers of the
Board éhall be for a period of one year.

\N'Thé Board shali hoid regulaf meetings at least twice a vyear
at which an examination of applicants for license shall be giveni/é
[Net-tess-than-30-days-netiece~ef-such-meeting--shati--be--given--by
pubiieaggen;—-in---at--ieas%—-three--daily--newspapers--ef-—generai
eireutation-te-be-setected-by-the-Beard: --Written--netice--ef--sueh
regular--meetings-ef-the-Beard-shaii-be-given-te-theémembers—by-the

Beeretary-Treasurer-oef-the-Boeard-by-certified-mati-net-tess-than-30 -

‘daye-p!ier-te-thé-date-ef-sueh-reguier-meet&nge] . Special meetings

7
tr
(S
“a
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Ll
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C.S.S.B. No. 604
qf the Board shall bé held upon [€he-wxitten] request of a_majority
of the members'or upon the call of the President. |[Written-netiee
ef-sueh-speeiai-meetings-ef-the—Beard-shaii-be-géven-ee-members--by

the-—Seeretary-?reasures--e£--the--Beard-by-eertified-mai&-net-iess

than—se-days-prier--te-—the-—date--ef--the-—spéeiai--meetingSe] A

majofity of the Board shall constitute a quorum for the transaction
of business énd should a quorum not be present on the day appointed
for any meeting, those present may adjourn from day to day until a
Quorum be present provided such period shall not be longer than
three successive days.

“Seéﬁﬂg. EXAMINATION: APPLICATION. (a) Every person
dééifing to engage in fitting and dispensing hearing 'aids in the
State of Texas shali'bé required to pasé an examination givern by
the Texas Board of Examiners in thé Fitting and Dispenéing of
Heafing Aids.

“(b) The applicant shall make application, furnishing to the
Sgcretary;Treasurer 6f the Board on forms to be furnished by the
Board; sworn evidence that he has attained the agé of majority [28

yearS7-is-e£--geed-—merai--eharaeter7--is--free--ef--eentagéeus-~er

- #nfeetious--diseaser] and has graduated from an accredited high

/.
school or equivalent, and such other information as the Board mayi
deem necessary for the enforcement of this Act.

\(c) The examination shall consist of written, oral or

practical tests that shall be objective in method and applied in a

consistent manner. The examination shall cover the following areas

as_they relate to the fitting and dispensing of hearing aids [#n

the-£eliewéng-arehs—as-they-pertain-te-the-fitting--and--déspensing

L
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ef-hearing-a§d37-te-wit]:

Q(l) Basic physics of sound;

*(2), The structure and function of hearing aids;

V(3) Fitting of hearing aids;

\4) Pure' tone audiometry, including ai; conduction testing
and bone conduction testing;

Y (S) Live voice and/or record voice speech audiometry;

Vv (6) Masking when indicated;

*S(7) Recording and evaluation of audiogramsl and speech
audiometry to determine the hearing aid candidacy;

§(8) Selection and adaption of hearing aids and testing of
hééring aids; and

N9) Taking of earmold impressions.

Yd) No paft ofl the examination shall consist of tests
requiring Kknowledge of the diagnbsis and/or treatment of any
disease or injury to the human body.

&(é) Each applicant shall be given due notice of the date and
place of the exaﬁination and the subjects, areas: and/or skills
that " will be included within such examination, and there shall be
no changés in said subjects, areas, and/or skills after the date of
the examination has been announced and publicized [ner-shaii--%her;é{
be--mergi-thﬁn--ene--ehaage-er-greup-ef-ehanges—én-any-ene-eaienéar
year]. A11 examinations shall be conducted in writing and by such
other means as the Board shall determine adequate to ascertain the

qualifications of applicants. Upon reexamination, a person who has

previously failed shall be examined only on those portions of the

examination which he failed. [At:-applicants-eHamined-during-a
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given-eatendar-year-shaii-be-given-the--seme--examinations ] Every

applicant successfully passing the examination and meeting all the

'requirements of this Act shall be registered by the Board as
4

possessing the qualifications required by this Act and shall
receive from the Board a license to fit and dispense hearing aids

in this state.

Qif) The Board, in its discretion, may refuse to examine an

applicant if he has been convicted of a felony or a misdemeanor

that involved moral turpitude.

v(g) Within 30 days after the date a licensing examination is

administered wunder this Act, the Board shall notify each examinee

of the results of the examination. However, if an examination is

graded or reviewed by a national testing service, the Board shall

notify each examinee of the results of the examination within two

weeks after the date the Board receives the results from the

testing service. If the notice of the examination results will be

delayed for more than 90 days after the examination date, the Board

shall notify each examinee of the reason for the delay before the

S0th day. If requested in writing by a person who fails the

licensing examination administered under this Act, the Bcard shall

N/
furnish the person with an analysis oﬁ/éhe person's performance on

/lo

Ve
the examination. “

OSeckpg. TEMPORARY TRAINING PERMIT. (a) The Board shall

grant a temporary training permit to fit and dispense hearing aids

to any person applying to the Board who has never taken the

examination provided in the Act and who possesses the

qualifications in Subsection (b) of Section 6, .of this Act, upon

-
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C.S.S.B. No. 604
written application fo the Secretary-Treasurer of the Board, the
applicént shall make application on forms to be fﬁrnishea by the
Board "furnishing sworn evidence that he possesses the
qualifications contained in Subsection (b), Section 6, of this Acﬁ,
that he has never taken the examination provided'in.this Act, and
that he has never previously been issued a temporéry training
permit to fit and dispense hearing aids by the Board. '

\(b) Thev application for a temporary permit shall be
accompanied by the affidavit of a person duly 1licensed and
éualified to fit and dispense hearing aids in this state. The
accompénying affidavit shall state that the applicant, if granted a
téhéérary training permit, will be supervised by the affiant in all
work done'by'apélicant‘under such temporary training permit, that
éffiant will notify the Board within 10 days following applicant's
terminating qf supervision by affiant. |

C(C) A temporary training permit shall authorize the holder
theréof, to f£fit and dispense hearing aids for a period.of one year
or until the holder thereof shall have successfully passed the
examination required for a license under this Act, whichever occurs
firsﬁ.A - |

Q(d) A temporary training permit shall automatically becomgg,
void atvthe'end of the period ofA6 months from the date of its
issuance. unless exténded for an additional period not to exceed 6
months by the Board. The Board shall never extend a temporary

training permit more than one time.

\\(e) The Board shall establish educational guidelines, both

formal and practiéal, for the training of temporary permit holders.
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The training guidelines shall include directions to the training

supervisor about subject matter to be taught, length of the

training period, extent of trainee contact with the public, and

responsibility of the training supervisor for direct supervision of

all aspects of the training period.

. W )
“Seo* 10. GROUNDS FOR DISCIPLINARY ACTIONS |[REFUSAL--%9
BEEENSE-ANB-REVGGA?IGN-GR--SUSPEHSEGN--GF--BEGEHSE--GRQUNBS]. The

Board shall revoke or suspend a permit or license, place on

probation a person whose permit or license has been suspended, or

reprimand a permittee or licensee for any of the following

violations {?he-Beard-may7-§n—its-diseretieny-—refuse--te--issue—-a

iiéenee--te--any-—appiieant--and—-may-eaneei7-feveke-ef-suspead-ehé
eperatien-ef-any-iieense-by-it-gran%ed7-£er-any--e£--the——£eiiewing
reaéens];
.Q[{i)--?he—-—app&éeant---er---iieensee---is--gui&ty--eé--gress
immeraié%ye
Q[(é}--The;éppiiéant~er-iieensee-és-unfit--er--ineempeten%-—by
reasen-éf;négiigeneeel -

N(1l) [€¢39] The temporary <trainee |eppizeant] or licensee is

guilty of any fraud, deceit or misrepresentation in the fitting and

‘ ' '
dispensing of hearing aids or in his seeking of a license unde&ig

this Act.

\"(2) [¢4)] The temporary trainee [eppiiean€] or licensee is
[has-been] convicted of a felony or a misdemeanor which involves

[énvelved] moral turpitude.

N\ (3) The temporary trainee or licensee is unable to fit and

dispense hearing'éids with reasonable skill and safety to customers

.~

11
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C.S.S.B. No. 604

by reason of incompetence, age, illness, drunkenness, excessive use

of drugs, narcotics, chemicals, or any other type of material or as

a result of any condition causing the temporary trainee or licensee

to become mentally or physically incapable as determined by a court

of competent jurisdiction [¢53}--The--appiicant--or--licensee--is--g

habituai--drunkard--er-is-addieted-€e-the-use-ef-merphine7-eeeaingf

oer-other-drugs-having-simiiar-effects-or-has-becoeme-insane-~ox--has

been-adjudged-by-a-court-of-competent-jurisdietion-to-be-of-unseund
mind].

N (4) [(¢63] The temporary trainee [appiieant] or licensee has

violated any of the provisions of this Act or Board rules.

> ¢L§) [ €3] The licensee has knowingly, directly or indirectly
employed, hired, procﬁred, or induced a person not licensed to fit
and dispense hearing aids in this state, to so'fit and dispense
hearing aids. |
“Xél i(B}]- The licensee aids or abets any person not duly
licensed uhdef ﬁhis Act in the fitting or dispensing of hearing
aids. |
\LZl [€93] The licensee lends, leases, rents, or in any other

manner places his license at the disposal »

in the service of any
_ 14
A%

*(8) | ¢263] The licensee knowingly used or caused or promoted

person not licens=d to fit and dispense hearing aids in

the use of any advertising matter, promotional literature,

guarantees, warranty, disseminated or published with misleading,

deceiving or false information. It is the intention of the

Legislature tha ‘ths;provisions of this subdivision [Bubseetien

¢t16)--and--the-fotiewiny\Subseetion~-¢(2113}] be interpreted insofar as

.
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C.S.S.B. No. 604
pos;ible to coincide.with the orders and rules of the.Federal Tradé
Commission on sucﬁ subjects. |

\\ [(ii)~-?he-iieénSee-advertised-a-partieuia?--medeir--type--er

kind--ef--hearing~-aid--for--sate-~-when--purechasers--er-prespective

N

purehasers-respending-te-the-advertisement-eannet-purehase--or--are

- dissuaded~~frem-purehasing-the-advertised-medel;-typey-er-kind-when

-~

ét-is-estabiishethhat-the--purpese--ef--the--advertisement--is--te
ébtaén--pfespeets--fer-—the-saie-ef-a-di££erent-medei7-type-er-kind
than-was-advertiseds ]

| ¢ (9) [¢32)] The licensee represented that the service or
advice of a person licensed to préctice medicine by the Texas State
Bdgrd ‘of Medical Examiners is used or madg a&ailable in the
selection, fitﬁing, adﬁustment,.maintenance, or répair of a hearing
aid when such represent#tion was not true.

, éi;gl {(iQ&] The licensee used the term ‘doctor,ﬁ dclinic‘ or
ahy like.words, abbreviations or symbols in the conduct of his
business which would teﬁd to connote that the licenéée was a
phyéician éf surgeon. |

\ [(i4&--?he-iieensee-deiamed-énether-iieensee-ander--this--het ‘
by--faiseiy--imputin?--te--himé-dishenerabie--eenduet7-inabiiéty-t§%
perferm-eentraet57-qgestienabie-eredit-seandingr-er-any-ether-fa&se
representaéien—er-fa}geiy-disparagéng-the-preduets--e£--sueh--ether
iieensee;~§n--any;respee€7-er-the-business-metkeds:-se%iing-priees:
valuesr-eredit-termsy-polticies,;-er-serviees-ef-suech-other-lieensee-

Q[fiS§--?he-iieensee-displayed--eempetitive--préduets--in--hés
piace-~ef--business;--or--in--the--advertising-in-sueh-manner-as-te

faiseiy—dieparagé-tkemx

L

§
(¥ 2]
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Q[656)--?he-iieéasee-queted-priees-ef-eempe%itive-ﬁearing-aids
er-deviéés-witheut-diseiesing-that-the-priees-weéé-netéthe-presentr
eerreet7-féurreﬁt--priees7--er--£aleeiy--shewed;--demenstrateé---er

répresented--eémpetitive--hearing-aids-medeis-as-being-the-eerreet7

eurrent-medei-of-such-hearing-aida=

\ [¢27)~--The-ticensee--imitated--or--simuiated-~the--trademarh-
tradename7--béand7-er-iabei-ef-anether-iieensee-unéer-thie-Aet-with

the--intent--te--mistead--or--deeceive-~-purehasers--er---prespeetive

purehasera-

\[(}8)--?he--iieensee--used-in—his-advertésing-the-name:-medei
neme-er-trademark-ef-a-particutar-manufacturer-ef-hearing-aids-with

the-intent-te-faisely-impiy-a-reiationship-with-~sueh--manufaeturer

. that-dees-net-exisEs |

V(11) [¢399)] The 1licensee obtained or- attempted to obtain
information concerning the business of another licensee under this
Act by bribery, or attempting to bribe an employee or agent of such
other licensee or by the impersonation of one in authority.

-.Q.LlZi [¢263] The" Liéensee directly or indirectly gave, or
6ffered to give or permitted or caused to be given money or
anythingn: of valuéb to any pefSon‘ who advises others in aL
professional capacity as an inducement to.influence such person to

influence those persons such person advises in a professional

'capacity to purchase or contract to purchase products sold or

offered for sale by licensee or to refrain from purchasing or
contracting to purchase products sold or offered for 'sale by any

other licensee under this Act.

Q(13) [¢22)}]  The licensee falsely represented to a purchaser

2 14
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" that a hearing aid was *custom-made,h Jmade to order;‘

4 W

préscfiptidn—made or any other representatioﬁs that such hearing
aid wés specially fabricated for the purchaser.

*ngl | €223] The licensee refused to accept responsibility
for the  acts of a temporary training permiétee in a licensee's
employ and under licensee's suéervision)

| “.Llél,((23?] The licensee with fraudulent intent, engaged in
the fitting and dispensing of hearing aids under a false name or
élias.‘

W [(24)--?he-iiéensee-had-faiied--te--aetéveiy--engage--in--the
£itting--and--dispensing--ef--hearing--aids--fer--a-peried-ofé-three

eenseeutive-years- |

“‘Sec& 11. DISCIPLINARY ACTIONS [PROEEBUYRE]. (a) If the

Board proposes to refuse a person's application for examination, to

suspend or revoke a person's license, or to probate or reprimand a

‘person, the person is entitled to a hearing before the Board.

\(b) The proceedings are governed by the Administrative

Procedure and Texas Register Act, as amended (Article 6252-13a,

Vernon's Texas Civil Statutes).

W () [ €a}) Pfoceedings [fer-reveeation--or--suspensien--ef--a
tieense] shall be commenced by filing charges with the Board in
writing and under oath. The charges may be made by any person or
persons: _

¢ (d) [¢#)] The president of the Board shall fix a time and

place for a hearing and shall cause a copy of the chérges, together

tc,

b

* -

-~

with a notice of the time and place fixed for the hearing to be"

served upon the applicant or licensee against whom charges have

-
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beéh filed at least 30 days prior thereto. Service of such charges
and notice of hearing thereon may be given by certified mailAto the
last knéwn address of such licensee or applicant.'

§_g;1 [ €3] At the hearing, such applicant or licensee shall
have the right to appear either personally or by counsel or both to
ﬁroduce witnesses, and té have subpoenaé issued by the Board and-
cross-examine‘opposing or adverse witnesses.

e_igl | ¢d3] The Board shall not be bound by strict rules of
procedure or by the 1laws of evidence in the conduct of its

proceedings but the determination shall be founded upon sufficient

legal evidence to sustain it.

V\(g) [ ¢e}¥] The Board shall determine the charges upon their

merits. The Board shall enter an order in the permanent records of

the Board setting forth the findings of fact and law of the Board

and its action thereon. A copy of such order of the Board shall be

mailed to such applicant or licensee to his last known address by
certified mail.

A\ (h) [¢£3] Any person whose license to fiE and dispense
hearing aids has been refused or has been cancelled, revoked or
suspendedsby.the Board, may, within 20 déys after making‘ anqgi)
enﬁering of such: order, take an appeal to any district court of
Travis County or any district court of the county of his residence.

N (i) [ ¢g)--A--case--reviewed-~under--the--provisienas--ef--this
seetien--preeeeds--in;-sﬁeh-distriet-eeurt-by-triai-de-neve-as;that
term-is-used-and-understeed-in-appeats-frem-justice~-ef--the--peace

eeurEg--to-~-the--county--courts~--ef--thia--statezs] Appeal from the

judgment of such district court will lie as other civil cases.

.
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1l Q(j) [ €B}] Upon application, the Board may‘reissue a license

N

to fit and dispense hearing aids to a person whose license has been

3 canceiled or revoked but such application shall not’be made prior
4 to the expiration of a period of six months after the order of
‘5- cancellation or revocation has become final, and such application
6 shall be made in such.manner and form as the Board may require.
7 \ Sec“wqg. FEES AND EQPENSES. (a) The Board shall establish
8 reasonable and necessary fees for the administration of this Acty
9 in amounts' not to exceed: ;'
10 - i
| V1. Temporary Training Permit $40
H ‘2.  Examination Fee i 12 7
1_2 ~ 43, License Fee ] 75 ‘ -
13 4 ~ ’
: w#.  License Renewal Fee 195 |
_ 14 - WJ. Duplicate Document Fee ( 10 \ T
15 < n _15E;;:::_h‘§‘\:\_‘~“/;~’/,ﬁ“#,,4eharge-a
o~ ) .
16 ' fee-e£-$25=GQ-fer-issuing-a-%emperary-training--per@itr--whieh--fee
17 must-aeeempany-the-appiieatéen-fer-a-temperary-trainingfpermit].
18 \ (b) [?he-Beﬁrd-shaii-eharge-a4£ee—e£-$35199-£er-examin§ng-an
19 appiéeant--fqr-a-&ieense:-whieh-fee-masé-aeeempany-the-appéieatien;zg
- 20 | “[(é)--?he-Beard-shai&-eharge-a-fee-e£-$éee99--£er--issuing--a
21 tieense= |
22 ‘ ‘ \ [€¥3--Any--persen-making-appiiecation-£for-a-license-witheut-an
23 éxaminatien-as—previded—in-Seetiens-?-and-s-must--submit--sueh-—fee
24 wéth-sueh-appiieatieén ‘

4

\\Eszij Every person passing the examination and meetiné the

requirements of the Board shall be notified that he is eligible for

such license upon payment of the fee herein provided. Such notice

r -

17 -

|
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shall be by ceftifiéd mail at the address given on his examination
papers. The fee for issuance of such license muét be paid by the
applicant' within 90 days after having been notified. Failure to
bay suéh fee within such time shall constitute a waiver of the
right to such person to obtain his license.

\! [(dé--?he-—Beard--shaii--eharge—-a--feé--ef--55199--£er--eaeh_
dupiieate-iieénse-er-duplieate-temperary-training-pefmite]

\(¢) [¢e}] The Secretary-Treasurer of the Board shall, on or

- before the 10th day of each month, remit to the State Treasurer all

of the fees collected by the Board during the preceding month for

deposit in the Genéral Revenue Fund.

V(d) Each member of the board is entitled to a per diem as set by legisla—
PA
. a .
tive aoporopriation for each day that the member engages in the business of the board
: 7

. . . . 7z
A member may not receive any compensaticn for travel exvenses, including expenses

for meals and lodging, other than transnmortation expenses. A member is entitled to

campensation for transportation exmenses as prescribed by the general approbriations

| 7 %
act. R?ach-ﬂemberjaf~the-Board-is—entit}e&—te—a—per~diem—e£—$8e—fer—eaeh-day—he—is
;// ] 137

engageé-tgﬁberfetﬁé§§g§1!2:ﬂmeﬂ&uties—ef-his—effieer]- The travel expenses allowance
for members of the Board and its eroloyees shall be provided in the General Appro-
priations Act. The executive director of the Board shall be allowed his actual

expenses incurred while traveling on official business for the Board.

\ (e) [¢g¥] The humber of days for which compensation may be
paid to members of the-Board shall not exceed two‘ days in ﬂﬁ7;v
calendar month except in those months in which examinations are
held, but compen;;tions may never be allowed to exceed six days in

~

18
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those months in whicﬁ examinations are held.

jSl [ ¢hy] fhe ~ Board may authorize all necessary
disbursements to carry out the provisions of this Act, including
payment of the premgum on the bond of the.Secretary-Treasurer,
stationery expenses, purchase and maintain or rent ' equipment and
facilities necessary to carry éut the examinations of applications
for license; pay for printing of all licenses; rent and furnish an

office to maintain the permanent records of the Board.
Qig)_lfiil' Funds for the administration of this Act shall be

provided by the General Appropriations Act from the General Revenue

Fund. _hgygta*cga&vtor shall audit the financial transactions of the board
£ {sc&1 year.

¥ °|(3?--?he-baianee—ef-aii-meney-rematntng-in-the-ﬁFtttzng--and

Btspensxng--ef--Heartng--Atds--Fund‘ -aeeeunE-eR-Aungust~32+~-397G--4sg

transferred-gte-the-Cenerat-Revenue~-Fund= ]

\\SecX‘lBﬂ RENEWAL OF LICENSE. (a) Each license to fit and

dispense hearing aids shall be issued for the term of one year and

. =
shall, unless suspended or revoked, be renewed annually on ~

Pgs

September 1 on payment of the renewal fee.

W(b) A person may renew his unexpired license by paying to

the Board before the ekpiration date of the 1license the required

renewal fee.

\(c) If a person's license has been expired for not more than

90 days, the person may renew the license by paving to the Board

the required renewal fee and a fee +that is one-half of the

examination fee for the license.

W(d) If a person's license has been expired for more than 90

days but less than two years, the person may renew the license by

[
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1 paying to the Board all unpaid renewai fees and a fee that is equal
2 to the examination fee for the license. |

3 “(e)' If a;gersonfs license has been expired for two years or
4 more, the persén may not renew the license. The person may obtain
5 a.new license by submitting to reexamination and complying with the
6 requirements and procedures for obtaining an ofiginal license.

7 \(f) Before a license can be renewed, the Board shall require
8 certification that all testing equipment, both portable and
9 stationary, used by the licensee has been calibrated within one
10 year prior to the renewal date. [OSr-er-befere-the-first-day-ef
11 dJanuary;-1973;-every-tieensee-under--this--Aet--shati--pay--te--the
12 Seéfétary-Treasurer--eff-the—-Beard-an-annaai-renewai-fee-ef-ss?eSG
13 fer-the;renewai;ef-his;iieense-te-£it-and-déspense-hearing-aids-fer
14 the-year-1972- --On-er-before~the-£first-day-e€~-~-January;--1973;--and
15 every--yeaf-—thereafter7-every-iieensee-undef-this-Aet-shalé-pay-te
16 ..Ehe-Seeretary-?reasurer-ef—tke—-éeard-—an--anauai-—renewai—-fee--ef
17 $i25=Ge-fer-renewai—éf-hés-iieense—ﬁe-fiﬁ-and-dispense—hearing-aidé%i;
18 fer--the?-eurrent--yeare--en-reeeipt-éf-saéd-renewéi-fee7-the-seard
19 shati-issue~an-annual-renevat-ecertificate-bearing-the-number-ef-hisg
20 Eieense7-lthe--year-;fer--whieh--ét--is--renewed7--and--saeh--ether
21 infermation--£frem--the--reecords--of-the-Beard-as-the-Beard-may-deenm
22 neeessari-fer;éhe-preper-enfereement-ef-this-Aeee
23 “‘[(b&—-When-a—iiéensee—shail-£ai&-te-pay--his--annuaé--renewai
24 fee-by-Februnry-is€-é£-eaeh-yearr-it-sha&l-be-the-daty-ef-the-Beard
25 te-netify-sueh—lieensee—by-eertified-maii-at-his-iast;knewn-address
26 thet--gaitd--annuat--renewat~~fee--ig--due-and-unpaidi-if-the~annua
27 renewal-fee-is-neé-péid-witkin--69--days—-£rem--the--said--date--ef

-~
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maiiing-sueh-netieey;the-Beard;shaéi-then-eaﬁeeifsaid-iieenéee]
ngu_[(e)] Fitting and dispgnsing hearing aids without an
annual renewal certificate for the current year as provided . herein
shall have the same force and effect and be subject to the same
penalties as fitting and dispensing hearing aids without a license.

*[(d)—-After-the-Beard-shali--have--eaﬁeeiied--af-lieense--feg
nenpdynent-ef-the-annuai-renewai-feer-the-Beard-mayékefase-te-issue
a--new--license-until-sueh-fitter-and-dispenser-ef-hearing-aids-has
paid-alé-previeusdunpaid-annua&-feeSe]

| ‘igl {te?] The Board shall issue a duplicate license to any
licensee whose licenée. has been lost or destroyed andAthe Board
shall ha&e the auth@rity ‘tob prescribe -the' procedure and
requirements for the issuance of the duplicate license.‘o

Q~Séé$wgg. EXCEPTIONS. Nothing in this Act shall be construed
tolapply to the following:

w (1) Persons engaged in’ the practice of measuring human
hearing as a part of the academic curriculum of an accreditei%
instiﬁution of higher 1learning, provided such-persons or thei£
employees do not sell hearing aids.

\(2) [Persens-eﬁgagéd-in--tke--pzaetiee--ef--measuring--human
hearing---as---a--pgrt;-ef--a--pfegram--eeadueted--by--a--nenprefit
erganizationy-provided-sueh~organization-er-its-empieyees-dees--net
seii-hea;ing-aidSe |

N ¢3)] Physicians and surgeons duly licensed by the Texas
State Board of Medical Examiners and qualified to praétice in the

State of Texas.

M (3) An individual with a master's or doctorate degree in

L
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audiology from an accredited college or university may engage in

the measurement of human hearing by the use of an audiometer or!gy

any means for the purpose of making selections and adaptations of

or recommendations for a hearing aid, provided such persons do not

sell hearing aids.

“[(4&—-Persens-empleyqd-and-direet&y-supervised-by-a-physéeian
and-surgeen—te-test-er-measure-haman-hearing7-previded-sueh-persens

de-net-geli-hearing-aids:) %

SECTION 2. Chapter 366, Acts of the 61st Legislature,
Regul;: Session, 1969, as amended (Article 4566-1.01 et seq.,
_Vefnon's Texas Civil Statutes), is amended by édding Sections. 4Agﬁs
12A, and 12B to read as follows:

Q‘Sec¥SZA. PERSONNEL POLICIES. (a) The President of the
Board or his designee shall develop an intra£;gency career ladder
program, one part of which shall be the inttgi gency posting of all

: /
non#égtrydzevel positions for ‘at least 10 days before any public
\/ p . ;

o

posting.. . .

\(b) The President of the Board or his designee shall develop

a system of annual performance evaluations based on measurable job

tasks. All merit pay for Board employees must be based on the

system established under this subsection.

W . :
The' board may recognize, prepare, or carry out continuing
- Treme es - ,I/ i e e
education programs for its licensees, ,
. 7

. . 3 .’ /__-‘“——l‘
(Eg;EYEFBE€?BE‘TH‘THE“§TU§Fams is voluntary,
tsechyT2A.

ADVERTISEMENTS. The Board may not adopt rules

restricting competitive bidding or advertising by a person

false, misleading, or

deceptive practices by the person. The Board may not include in

its rules to prohibit false, misleading, or deceptive practices

by
a _person regulated by the Board a rule that:

A

-
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N\ (1) restricté the person's use of any medium for

advertising;

% (2) restricts the person's personal appearance or use of his

voice in an advertisement;

“(3)' relates to the size or duration of an advertisement by

\W(4) restricts the person's advertisement under a trade name.

Ly

'VSecb

CONSUMER INFORMATION AND COMPLAINTS. (a) The

Board shall prepare information of consumer interest describing the

reqgulatory functions of the Board and the Board's procedures by

which consumer complaints are filed with and resolved by the Board.

The Board shall make the information available to the general

public and appropriate state agencies.

\
\(b) Each written contract for services in this state of a

~licensed hearing aid fitter and dispenser shall contain the ﬁame,

mailing address, and telephone number of the Board. There shall at

all times be prominently displayed in the place of business of each

licensee regulated under this Act a sign_ containing the name,

mailing address, and telephone number of the Board and a statement

informing consumers that complaints against licensees can be

directed to the Board.

Q(c) The Board shall establish quidelines for a 30-day trial

period on every hearing aid purchased from a licensed hearing aid

fitter and dispenser.

“(d) The Board shall keep an information file about each

complaint filed with the Board relating to a licensee. If a

written complaint is filed with the Board relating to a licensee,

wy

71

e
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the Board, at least és frequently as cuarterly and until final

disposition of the complaint, shall notify <the parties to the

compléint of the status of the complaint unless the notice would

<
v

jeopardize an undercover investigation.

SECTION 3. A rule adopted by the Texas Board of Examiners in
the Fitting and Dispensing of . Hearing Aids before September 1,
1981, that conflicts with Chapter 366, Acts of the 6lst

Legislature, Regular Session, 1969 (Article 4566-1.01 et seq.,

Vernon's Texas Civil: Statutes), as amended by this Act, is void.

Within 90 days after September 1, 1981, the board shall repeal the

R Pewse am. #1)

rule.
| SECTION 4. A persﬁn holding office as a member of the Texas’
Board of Examiners in the Fitting and Dispensing of Hearing Aids on
the effective date of this Act continues to hold the office for the
term gor which the member was originally appointed.

éECTION 5; Sections 7 and 20, Chépter 366, Acts of the 61st

Legislature, Regular Session, 1969 (Article 4566~-1.01 et seq.,

'Vernon's Texas Civil Statutes), are repealed.

SECTION 6. Subdivision 7, Subsection (a), Section 15,
Chapter 366, Acts of the 61st Legislature, Regular Session, 1969,
As amended.by'Section 3, Chapter 796, Acts of the 62nd Legislature,
Regular Session, 1971 (Article 4566-1.15(a)(7), Vernon's Texas
Civil St;tutes), is repealed. '

SECTION 7. Section 14, Chapter 366, Acts of the 6lst, -
Legislature, Regular Session, 1969, as amended (Artiéle 4566-1.14,
Vernon'é Texas Civil Statutes), is amended by adding Subsection (e)

to read as follows:

[

24
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\>Le) Any individual 1licensed under this Act shall seek

personally or through proper referral :rchannels to obtain the

following minimal information on each prospective candidate for

amplification:

W\ (1) pertinent case history;

W\(2) otoscopic inspection of the outer ear, including canal

and drumhead;

\13) evaluation of hearing acuity utilizing puretone

techniqgues via air and bone conduction pathways through a

calibrated system; and

W(4) an aided and unaided speech reception threshoid and

ability to differentiate between the phonemic elements of the

language through speech audiometry, utilizing a calibrated system.

. SECTION 8. (a) . This Act takes effect September 1, 1981.
(b) The requirements under Section 4A, Chapter 366, Acts of
the 61st Legislature, Regular Seésion, 1969, as added by this Act,

that the president of the board develop an intrifg;ency career

ladder program and a system of annual performance evaluationggz‘

shall be implemented before September 1, 1982. The requirement of

Section 4A that merit pay ief—%Q(/be based on the performance

evaluation system shall be implemented before September 1, 1983.
SECTION 9. The importance of this 1legislation and the

crowded condition of the calendars in both houses create an

emergency and an imperative public necessity that thé*;,

<

9

constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

25
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f\__»lf the appropriate standing committees of both houses of the
legislature acting under Subsection (g), Section 5, Administrative
Procedure and Texas Register Act, as amended (Article 6252-13a,
Vernon's Texas Civil Statutes), transmit to the board/commission
statements opposing adoption of a rule under that section, the rule
may not take effect, or if the rule has already taken effect, the

rule is repealed effective on the date the board/commission receives

the committee's statements.

[ St Ly e

ADOPTED

MAY 25 1981

i!
Chief Clerkz

House of Representatives

Woas 2 #
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ADOPTED

MAY 26 1981 ,%.\
7a&up¢w7y* 6&

G Chief Clerk
Y9§\ House of Representatives

"

AMENDMENT NO. \ BY % G

Amend Second Reading Amendment 1 to C.S.S.B. 604 to read as

follows:
AMENDMENT NO. 1
Amend C.S.S.B. 604 as follows:
(1) On page 22, line 12, after "4A," insert "4B,".
(2) On page 22, after line 25, insert the following:

N~ ) —
% Secf\V4B. LEGISLATIVE REVIEW OF RULES. 1If the appropriate

standing committees of both houses of the legislature acting under

Subsection (g), Section 5, Administrative Procedure and Texas

Register Act, as amended (Article 6252-13a, Vernon's Texas Civil

Statutes), transmit to the Board statements opposing adoption of a

rule under that section, the rule may not take effect, or if +the

rule has already taken effect, the rule is repealed effective on

/2,
the date the Board receives the committees' statements.

67R6149 MRB-D 1
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AN ACT

relating to continuation of the Texas Board of Examiners in the
Fitting and Dispensing of Hearing Aids and its membership, térms,
authority and duties, and qualifications and compensation of its
members and 1its procedures and funds; providing for fees; and
providing for the regulation of fitters and dispensers of hearing
aid devices; amending Chapter 366, Acts of the 61st Legislature,
Regular Session, 1969, as amended (Article 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), by amending Sections 1, 2, 3, 6, 9,
10, 11, 12, 13, and 19; adding Sections 4A, 4B, 12A; and 12B and
Subsection (e) to Section 14; and  repealing Subdivision (7),
Subsection (a), Section 15 and Sections 7 and 20.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Sections 1, 2, 3, 6, 9, 10, 11, 12, 13, and 19,
Chapter 366, Acts of the 61lst Legislature, Regular Session, 1969,
as amended (Article 4566-1.01 et seq., Vernon's Texas Civil
Statutes), are amended to read as follows:

"Section 1. DEFINITIONS. In this Act, unless the context
requires a different definition:

"(a) 'Board' means the Texas Board of Examiners in the
Fitting and Dispensing of Hearing Aids.

"(b) 'License' means license issued by the Board under this
Act to a person authorized to fit and dispense hearing aids.

"(c) 'Temporary Training Permit' means a permit issued by
the Board to persons authorized to fit and dispense hearing aids

only under the supervision of a person who holds a license under

.-
TR




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

S.B. No. 604

this Act.
"(d) 'Hearing aid' means any instrument or device designed
for, or represented as, aidiﬁg, improving or correcting defective

human hearing, but as used herein shall not mean repair services,
replacements for defective parts and shall not include batteries,
cords and accessories.

"(e) 'Sell' or 'sale' includes a transfer of title or of the
right to use by lease, bailment, or any other contract. Provided,
for the purpose of this Act, the term 'sell' or 'sale' shall not
include sales at wholesale by manufacturers to persons licensed
under this Act, or to distributors for distribution and sale to
persons licensed under this Act.

"(f) 'Fitting and Dispensing hearing aids' means the
measurement of human hearing by the use of an audiometer or by any
means for the purpose c¢f making -selections, adaptations and/or
sales of hearing aids. The term also includes the sale of hearing
aids, and the making of impressions for earmolds to be used as a
part of the hearing aid.

"(g) '30-day trial period' means the period in which a

person may cancel the purchase of a hearing aid.

"Section 2. BOARD OF EXAMINERS. (a) The Texas Board of
Examiners in the Fitting and Dispensing of Hearing Aids is hereby

created. The Board shall be composed of nine members appointed by

the Governor with the advice and consent of the Senate.

Appointments shall be made without regard to the race, creed, sex,

religion, or national origin of the appointees. The Board members

must have [wizth] the following qualifications, to-wit:
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"(1) Five [Bix] of such members shall possess the necessary
qualifications to fit and dispense hearing aids in this state and
have been residents of this state actually engaged in fitting. and
dispensing hearing aids for at least five years immediately
preceding their appointment. No more than two of such five [six]
members shall be employed by, franchised by, or associated
exclusively with the same hearing aid manufacturer;

"(2) Two Board members must be members of the general

public. A person is eligible for appointment as a public member if

the person and the person's spouse are not licensed 'by an

occupational regulatory agency in the field of health care; are not

employed by and do not participate in the management of a "business

entity or other organization that provides health-care services or

that sells, manufactures, or distributes health-care supplies or

equipment; and do_ not own, control, or have, directly or

indirectly, an interest in a business entity or other organization

that provides health-care services or that sells, manufactures, or

distributes health-care supplies or equipment [Ore-ef-sueh--members

shati--be--a--eitizen-~-ef--the-Ynited-States-and-a-resident-of-this
séate-fef-a-peféed—éﬁ—at-ieas%—twe-yeafs—immediateiy—pfeeedinq--hés
appointrent--and-sueh-member-shatl-net-have-a-£finaneiat-interest-in
a-hearing-aid-manufaecturing-company--or--a--whotesate--hearing--aid
€empany|;

"(3)‘ One of such members shall be a citizen of.the United
States and a resident of this state for a period of at least two
years 1immediately preceding his appointment, shall be an active

practicing physician or surgeon duly licensed to practice in this
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state by the Texas State Board of Medical Examiners, and specialize
in the practice of otolaryngology. Such member shall not have a
financial interest in a hearing aid manufacturing company 6r a
wholesale or retail hearing aid company; and

"(4) One of such members shall be a citizen of the United
States and a resident of this state for a periodlof at least two
years immediately preceding his appointment and shall be an active
practicing audiologist. Such member shall not have a financial
interest in a hearing aid manufacturing company or a wholesale or
retail hearing aid company.

"(b) One who has served two full consecutive terms on the
Board shall not be eligible for a reappointment to the Board for a
period of 12 months immediately following the expiration of the
second full term.

"(c) In the event of death, resignation or removal of any’
members, the vacancy of the unexpired terms shall be filled by the
Governor in the same manner as other appointments. Each appointee
to the Board shall, within 15 days from the date of his
appointment, gqualify by taking the constitutional ocath of office.
Upon presentation of such oath, the Secretary of State shall issue
commissions to appointees as evidence of their authority to'act as
members of the Board.

"(d) Members hold office for staggered terms of six vyears,

and each member shall continue until a successor is appointed and

qualifies. [Fhe-members-ef-the-initiai-Beard--te-be--appeinted--by

the~--Coverner--te--take--office--on-the-effeegtive-date-of-this-Askt-

shati-be-divided-inteo-£three-classesr-to-wits---Elass-One-~-€lass-Tywer
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and-@iass—?hfee7—and—%heif—tefms-e£-6£fiee—sha&i—be--determined——by
ie%—a%-%he-£ifsé-meeéing—ef—the-Beafdw——?he—%hfee—eiaés-ene-members
shati--hetd--office--for-twe-yearss-and-the-three-Etass-FTwo-members
shati-heitd-effice-for-£four-yearsr-and-the-three-Class-Three-mambers
shati-hoid-effice-for-sin-years--respectively,--from--the--time--of
their--appeintment----Bienniatly--thereaftery-~the--Coverner--shatil
appeint-three-members-ef-the-Board-te-heold-office~for-a-term-of-six
yearss |

"(e) The Board shall be represented by the Attorney General
and the District and County Attorneys of the state.

"(f) A person who is required to register as a lobbvist

under Chapter 422, Acts of the 63rd Legislature, Regular Session,

1973, as amended (Article 6252-9c, Vernon's Texas Civil Statutes),

may not serve as a member of the Board or act as the general

counsel to the Board.

"(g) A member or employee of the Board may not be an

officer, employee, or paid consultant of a statewide or national

trade association in the hearing aid industry. A  member or

employee of the Board may not be related within the second degree

by affinity or consanguinity to a person who is an officer,

employee, or paid consultant of a statewide or national trade

association in the regulated industry.

"(h) It is a ground for removal from the Board if a member:

"(1) does not have at the time of appointment the

gqualifications required by Subsection (a) of this section for

appointment to the Board;

"(2) does not maintain during his service on the BRoard the
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qualifications reguired by Subsection (a) of this section for

appointment to the Board;

"(3) violates a prohibition established by Subsection (f) or

(g) of this section; or

"(4) fails to attend at least half of the regularly

scheduled Board meetings held in a calendar vyear, excluding

meetings held while the person was not a Board member.

"(i) The validity of an action of the Board is not affected

by the fact that it was taken when a ground for removal of a member

of the Board existed.

"(j) [¢£¥] The Texas Board of Examiners in the Fitting and
Dispensing of Hearing Aids is subject to the Texas Sunset Act, as

amended (Article 5429k, Vernon's Texas Civil Statutes); and unless

continued in existence as provided by that Act the board is
abolished, and this Act expires effective September 1, 1993 [198%].

"(k) The Board is subject to the open meetings law, Chapter

271, Acts of the 60th Legislature, Reqular' Session, 1967, as

amended (Article 6252-17, Vernon's Texas Civil Statutes), and the

Administrative Procedure and Texas Register Act, as amended

(Article 6252-13a, Vernon's Texas Civil Statutes).

"Section 3. BOARD ORGANIZATION AND MEETINGS. Within 60 days
after their appointment and qualification the initial Board shall
hold its first meeting and elect a President, Vice-President, and
Secretary—Ireasurer. The term of office for all officers of the
Board shall be for a period of one year.

"The Board shall hold regular meetings at least twice a year

at which an examination of applicants for license shall be given.
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[Ne%—iess-than—SG-days-ne%iee—ef—sueh-mee%ing--shaii-—be--given--by
pubiiecation---in---at--lteast--three--daiiy--newspapers--ef--generat
eirevtation-to-be-selected-by-the-Boeard- --Written--notica--of~-suech
fequiaf——meeténgs—ef—the-Beard-shaii—be—given-Ee—the-membefs—by—éhe
Seeretary-Treasurer-of-the-Board-by-certified-mait-not-tess-than-36
days-prior-te-the-date-of-sueh-regutar-meeting-] Special meetings
of the Board shall be held upon [the-written] request of a majority
of the members or upon the call of the President. [Hritten-neciece
e£—sueh-speeiai-meetihgs—e€-the-Beafd—shaii-be—given—te—membefs-—by
the--Beeretary-Treasurer--of--the--Beard-by-certified-mail-net-tess
Ehan—Se-days—pfief——te——%he—-date--e£——the-—speeiai—-mee%inqs=] A
majority of the Board shall constitute a quorum for the tranéaction
of business and should a quorum not be present on the day appointed
for any meeting, those present may adjourn from day to day until a
quorum be present provided such period shall not be longer than
three successive days."

"Section 6. EXAMINATION: APPLICATION. (a) Every person
desiring to engage in fitting and dispensing hearing aids in the
State of Texas shall be required to pass an examination given by
the Texas Board of Examiners in the Fitting and Dispensing of
Hearing Aids.

"(b) The applicant shall make application, furnishing to the
Secretary-Treasurer of the Board on fofms to be furnished by the
Beard, sworn evidence that he has attained the age of majority [28
yearsy;--is--ef--goed--morai--charaeter;--is--free--of-contagious-exr
infeetieous-diseases] and has graduated from an éccredited high

school or equivalent, and such other information as the Board may
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deem necessary for the enforcement of this Act.
"(c) The examination shall consist of written, oral or

practical tests that shall be objective in method and applied in a

consistent manner. The examination shall cover the following areas

as they relate to the fitting and dispensing of hearing aids [#n

the--£following--areas-as-they-pertain-to-the-£fitting-and-dispensing
of-hearing-azdss-to-wik]:

"(1) Basic physics of sound;

"(2) The structure and function of hearing aids;

"(3) Fitting of hearing aids;

"(4) Pure tone audiometry, including air conduction testing
and bone conduction testing;

"(5) Live voice and/or record voice speech audiometry;

"(6) Masking when indicated;

"(7) Recording and evaluation of audiograms and speech
audiometry to determine the hearing aid candidacy;

"(8) Seiection and adaption of hearing aids and testing of
hearing aids; and

"(9) Taking of earmold impressions.

"(d) No part of the examination shall consist of tests
requiring knowledge of the diagnosis and/or treatment of any
disease or injury to the human body.

"(e) Each applicant shall be given due notice of the date
and place of the examination and the subjects, areas, and/or skills
that will be included within such examination, and there shall be
no changes in said subjects, areas, and/or skills after the date of

the examination has been announced and publicized [mer-shali-there
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be-mefe-éhan—ene—ehange-er-gfeup—e£;ehanges--in--any——ene——eaiendaf
yeayr]. All examinations shall be conducted in writing and by such
other means as the Board shall determine adequate to ascertain the

qualifications of applicants. Upon reexamination, a person who has

previously failed shall be examined only on those portions of the

examination which he failed. [Atl--appiicants--enamined--during--a

given--eatendar--year--shati-be-given-the-same-examination- | Every
applicant successfully passing the examination and meeting all the
requirements of this‘ Act shall be registered by the Board as
possessing the qualifications required by this Act and shall
receive from the Board a license to fit and dispense hearing aids

in this state.

"(f) The Board, in its discretion, may refuse to examine an

applicant if he has been convicted of a felony or a misdemeanor

that involved moral turpitude.

"(g) Within 30 days after the date a licensing examination

is administered under this Act, the Board shall notify each

examinee of the results of the examination. However, if an

examination is graded or reviewed by a national testing service,

the Board shall notify each examinee of the results of the

examination within two weeks after the date the Board receives the

results from the testing service. If the notice of the examination

results will be delayed for more than 90 days after the examination

date, the Board shall notify each examinee of the reason

for the delay before the 90th day. If reguested in writing

by a person who fails the licensing examination administered under

this Act, the Board shall furnish the person with an analysis of
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the person's performance on the examination."

"Section 9. TEMPORARY TRAINING PERMIT. (a) The Board shall
grant a temporary training permit to fit and dispense hearing aids
to any person applying to the Board who has never taken the
examination provided in the Act and who possesses the
qualifications in Subsection (b) of Section 6, of this Act, upon
written application to the Secretary-Treasurer of the Board, the
applicant shall make application on forms to be furnished by the
Board furnishing sworn evidence that he possesses the
qualifications contained in Subsection (b), Section 6, of this Act,
that he has never taken the examination provided in this Act, and
that he has never previousiy been 1issued a temporary training
permit to fit and dispense hearing aids by the Board.

"(b) The application for a temporary permit shall be
accompanied by the affidavit of a person duly licensed and
qualified to fit ancd dispense hearing aids in this state. The
accompanying affidavit shall state that the applicant, if granted a
temporary training permit, will be supervised by the affiant in all
work done by applicant under such temporary training permit, that
affiant will notify the Board within 10 days following applicant's
terminating of supervision by affiant.

"(c) A temporary training permit shall authorize the holder
thereof, to fit and dispense hearing aids for a period of one vyear
or until ‘the holder thereof shall have successfully passed the
examination required for a license under this Act, whichever occurs
first.

"(d) A temporary training permit shall automatically become

10
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void at the end of the period of 6 months from the date of its
issuance unless extended for an additional period not to exceed 6
months by the Board. The Board shall never extend a temporary
training permit more than one time.

"(e) The Board shall establish educational guidelines, both

formal and practical, for the training of temporary permit holders.

The training guidelines shall include directions to the training

supervisor about subject matter to be taught, length of the

training period, extent of trainee contact with the public, and

responsibility of the training supervisor for direct supervision of

all aspects of the training period.

"Section 10. GROUNDS FOR DISCIPLINARY ACTIONS [ REFUSAER-FO

LICEMBE-ANB-REVOEATION-OR--8USPENSION~-0F-~-EIEENSE--SROUNBS ] . The

Board shall revoke or suspend a permit or license, place on

prokation a person whose permit or license has been suspended, or

reprimand a permittee or licensee for any of the following

violations [Fhe-Beard-mayr;-in-its-diseretions--refuse--te--isste--a
&ieense--%e——any-—appiiean%—-and--may-eaneei;—feveke-er-suspend—the
epefatien—e£-any-iieense—by—iEjgfanéed7-£ef—any——e£—-the--feiiewing
reasens]:

"[é&&--?he-—-app}éeant——-ef———iieensee-—is——gaiity-—e£-—gfess
immoratiEy-

"[¢2)--The-appiticant-or-ticensee-is-unfit-or--incompetent--by
reasen-ef-negirgenees |

"(1) [$33%] The temporary trainee [appiieant] or licensee is

guilty of any fraud, deceit or misrepresentation in the fitting and

dispensing of hearing aids or in his seeking of a license under

11
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this Act.

"(2) [$4)] The temporary trainee [apptieant] or licensee is

[has--been] convicted of a felony or a misdemeanor which involves
[#rveived] moral turpitude.

"(3) The temporary trainee or licensee is unable to fit and

dispense hearing aids with reasonable skill and safety to customers

by reason of incompetence, age, illness, drunkenness, excessive use

of drugs, narcotics, chemicals, or any other type of material or as

a result of any condition causing the temporary trainee or licensee

to become mentally or physically incapable as determined by a court

of competent jurisdiction [¢53}--Fhe--applicant--or-licensee-is-a

habi%ua%——dfunkafd—ef-is—addée%ed—te—%he—use-e£-mefphine7--eeeaineT
er--~other--drugs-having-simitar-effectgs-or-has-become-insane-or-has
been-adjudged-by-a-court-of-ecompetent-jurisdietion-to-be-of-unseund
mind] .

"(4) [+¢63)] The temporary trainee [applieant] or licensee

has violated any of the provisions of this Act or Board rules.

"(5) [$%}] The licensee has knowingly, directly or
indirectly employed, hired, procured, or induced a person not
licensed to fit and dispense hearing aids in this state, to so fit
and dispense hearing aids.

"(6) [483] The licensee aids or abets any person not duly
licensed wunder this Act in the fitting or dispensing of hearing
aids.

"(7) [¢9%] The licensee lends, leases, rents, or in any
other manner places his license at the disposal or in the service

of any person not licensed to fit and dispense hearing aids in this

12
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state.

"(8) [¢%63] The licensee knowingly used or caused or
promoted the use of any advertising matter, promotional literature,
guarantees, warranty, disseminated or published with misleading,
deceiving or false information. It is the intention of the

Legislature that the provisions of this subdivision [Subsectien

16} --and--the-foitltewing-Subseection-{11}] be interpreted insofar as
possible to coincide with the orders and rules of the Federal Trade
Commission on such subjects.

"[(&i)-—The-iieensee—advef%ised-a—par%éeuiar—mede&7-—type—-er
kind-—ef--heafing-—aid--£ef--saie——when--pufehasefs—-ef—prespeetive
pafehasefs—fespending—Ee—the—adveftisemen%—eanne%—pufehase—-er——are
dissuaded——£fem—pufehasing-%he—advef%ised-medeiy-type7—ef-kind—when
tt-ig-establiished-that-the--purpese--of-~the--advertisement-~ig-~%
eb%ain-—prespee%s-—fef——%he—sa&e—eﬁma—déffefené—mede&7—type-ef—kind
than-was-advertisgeds: |

"(9) [$%23] The licensee represented that the service or
advice of a person licensed to practice medicine by the Texas State
Board of Medical Examiners is used or made available in the
selection, fitting, adjustment, maintenance, or repair of a hearing
aid when such representation was not true.

"(10) [+¢333] The licensee used the term 'doctor,' ‘'clinic'
or any like words, abbreviations or symbols in the conduct of his
business which would tend to connote that the licensee was a
physician or surgeon.

"[$24)--The--licensece-defamed-aneother-ticensee-under-this-Aet

by-%aiseiy-impu%ing—-€e-—him--dishenefab&e—-eendaeé:--inabiii%y—-te

13
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peffefm-eentfaet57—qaestienabie—eredit-standing7-ef—any—e%hef—faise
representation--er--£faltsety--disparaging-the-products-of-sueh-othes
iieensee-in—any—fespee€7—ef-the—business—methed57--seiiinq—-pfiee57
Vaiuesr-eredét-%ermsr-pe&ieies7-er-sefviees-ef-saeh-e%hef—iieenseee

"[f&S)--?he——iieensee—-dispiayed——eempe%i%ive-pfeduets-in—his
piace-ef-business;-er-in-the--advertising--in--sueh--manner--as—-te
fatsely-disparage-them-

"[f&6&--?he——iieensee——que%ed-—pfiees——e£-eempe€itive—heafing
aids—ef—deviees-witheut~diseiesing—%hat-%he——pfiees--wefe—-net-—%he
present;--eerrees;--eurrent-priecess-eor-fatsely-showed--demenstrated
ef-—fepfesen€ed-—eempe%itive—-hearing--aids——medeis--aé—-being--the
eefree€7-eufrent—meéei—ef—saeh—heafing-aids=

"[(i?}——?he-—iieensee-—imitaéed—-ef--simu&ated—%he-ﬁfademafk7

tradenames;-brand;-er-label-of-anether-licensee-under-thig-Aet~-with

the—--ihteaé-—te-—misiead—-ef-—deeeive-—pafehasers-—ef——pfespeeééve
purehasers-

"[(&8%——The-iieensee-used-in—his—adveféising-the-namer--medei
name—e‘-tfademafk-ef-a—paféieuiaf—manu£ae€ufef-ef—heafinq—aids-wi%h
the-—inten%——te—faiseiy-impiy-q—reia%ienship-wiEh—sueh-manafaetufer
Ehat-dees-net-exist= |

"(11) [¢393] The licensee obtained or attempted to obtain
information concerning the business of another licensee under this
Act by bribery, or attempting to bribe an employee or agent of such
other licensee or by the impersonation of one in authority.

"(12) [¢26%] The licensee directly or indirectly gave, or
offered to give or permitted or caused to be given money or

anything of wvalue to any person who advises others in a

14

\e
i




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

S.B. No. 604
professional capacity as an inducement to influence such person to
influence those persons such person advises in a professional
capacity to purchase or contract to purchase products sold or
offered for sale by licensee or to refrain from purchasing or
contracting to purchase products sold or offered for sale by any
other licensee under this Act.

"(13) [¢223] The licensee falsely represented to a purchaser

that a hearing aid was 'custom-made, 'made to order,
'prescription-made’ ‘or any other representations that such hearing
aid was specially fabricated for the purchaser.

"(14) [¢22)] The licensee refused to accept résponsibility
for the acts of a temporary training permittee in a licensee's
employ and under licensee's supervision.

"(15) [¢233] The licensee with fraudulent intent, engaged in
the fitting and dispensing of hearing aids under a false name or
alias

"| ¢243-~Fhe--licensee--had--£failed--to-acktively-engage-in-the
frtting-and-dispensing-ef--hearing--aids--£fer--a--period--of--three
eenseentive~yearss- |

"Section 11. DISCIPLINARY ACTIONS [PROEEBYRE ] . (a) If the

Board proposes to refuse a person's application for examination, to

suspend or revoke a person's license, or to probate or reprimand a

person, the person is entitled to a hearing before the Board.

"(b) The proceedings are governed by the Administrative

Procedure and Texas Register Act, as amended (Article 6252-13a,

Vernon's Texas Civil Statutes).

"(c) [¢fa}] Proceedings [fer--reveeatien-er-suspensien-ef-a

15
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tieense] shall be commenced by filing charges with the Board in

writing and under oath. The charges may be made by any person or

persons.

"(d) [¢1Y] The president of the Board shall fix a time and
place for a hearing and shall cause a copy of the charges, together
with a notice of the time and place fixed for the hearing to‘be
served upon the applicant or licensee against whom charges have
been filed at least 30 days prior thereto. AService of such charges
and notice of hearing thereon may be given by certified mail to the
last known address of such licensee or applicant.

"(e) [¢e}¥] At the hearing, such applicant or licensee shall
have the right to appear either personally or by counsel or both to
produce witnesses, and to have subpoenas issued by the Board and
cross-examine opposing or adverse witnesses.

"(f) {(+¢d¥] The Board shall not be bound by strict rules of
procedure or by the laws of evidence in the conduct of 1its
proceedings but the determination shall be founded upon sufficient
legal evidence to sustain it.

" "(g) [¢e}¥] The Board shall determine the charges upon their
merits. The Board shall enter an order in the permanent records of
the Board setting forth the findings of fact and law of the Board
and its action thereon. A copy of such order of the Board shall be
mailed to such applicant or licensee to his last khnown address by
certified mail.

"(h) [¢£}] Any person whose license to fit and dispense

hearing aids has been refused or has been cancelled, revoked or

suspended by the Board, may, within 20 days after making and

16
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entering of such order, take an appeal to any district court of
Travis County or any district court of the county of his residence.

"(i) [$g¥--A-ease--reviewed--under--the--provisiens--ef--this
section--proceeds--in--sueh-distriet-gourt-by-trial-de-neve-as-thast
term-is-dused-and-~understeed-in-appeats-£froem-justice--of--the--peace
eourts--to-~-the--county--cour€s-~of--this--statex| Appeal from the
judgment of such district court will lie as other civil cases.

"(j) [¢k¥] Upon application, the Board may reissue a license
to fit and dispense hearing aids to a person whose license has been
cancelled or revoked but such application shall not be made prior
to the expiration of a period of six months after.the order of
cancellation or revocation has become final, and such application
shall be made in such manner and form as the Board may require.

"Section 12. FEES AND EXPENSES. (a) The Board shall

establish reasonable and necessary fees for the administration of

this Act in amounts not to exceed:

"l. Temporary Training Permit $ 40
"2. Examination Fee 125
"3. License Fee 75
"4. License Renewal Fee 195
"5. Duplicate Document Fee 10

[eharge~-a--fee--0£-525-00-for-issuing-a-tempoerary-training-permiss;

whieh-fee-must-aceompany-the-appiicatien-£for-a--temporary--tratning

permzE].

"(b) [Fhe--Beard--shalti-eharge-a-fee-of-535-00-for-examining
an--appticant--£fer--a--tieense---whieh--£fee--must---accompany---<he
apptieation=
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"[ée}-—?he—-Beafd——shaii-ehafge~a—fee—e£—$59=e@-fef-éssaing-a
ieense=

"[ ¢3y--Any-persen-making-appiication-fer-a-ticense-without-an
examinatien-as-provided-in-Seetions-7-and-8-nust--submit--sueh--£fee
with-gueh-appliecation=

"[€23] Every person passing the examination and meeting the
requirements of the Board shall be notified that he is eligible for
such license upon payment of the fee herein provided. Such notice
shall be by certified mail at the address given on his examination
papers. The fee for issuance of such license must be paid by the
applicant within 90 days after having been notified. Failure to
pay such fee within such time shall constitute a waiver of the
right to such person to obtain his license.

"[¢dy--The--Beard--shali--charge--a--fee--0f--£5-00--for-each
dupiieate-%éeense—ef-dapiéeate-%empefafy-tfainéﬂg-pefmitf]

"(c) [te}] The Secretary-Treasurer of the Board shall, on or
before the 10th day of each month, remit to the State Treasurer all
of the fees collected by the Board during the preceding month for
deposit in the General Revenue Fund.

"(d) Each member of the Board is entitled to a per diem as

set by legislative appropriation for each day that the memper

engages in the business of the Board. A member may not receive any

compensation for travel expenses, including expenses for meals and

lodging, other than transportation expenses. A member is entitled

to compensation for transportation expenses as prescribed by the

General Appropriations Act. [€£}--Eaeh--memper-~-of--the--Beard--is

entitéed--te-—a-—pef—-diem-—eﬁ—-$39—-fef--eaeh—day—he—is—engaged—én
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performing---the-~-duties--of--his--effice= | The travel expenses
allowance for members of the Board and its employees shall be
provided in the General Appropriations Act. The executive director
of the Board shall be allowed his actual expenses incurred while
traveling on official business for the Board.

"(e) [€9¥] The number of days for which compensation may be
paid to members of the Board shall not exceed two days in any
calendar month except in those months in which examinations are
held, but compensations may never be allowed to exceed six days in
those months in which examinations are held.

"(£) [ kY] The Board may authorize all necessary
disbursements to carry out the provisions of this Act, including
payment of the premium on the bond of the Secretary-Treasurer,
stationery expenses, purchase and maintain or rent equipment and
facilities necessary to carry out the examinations of applications
for license; pay for printing of all licenses; rent and furnish an
office to maintain the permanent records of the Board.

"(g) [¢%3] Funds for the administration of this Act shall be
provided by the General Appropriations Act from the General Revenue

Fund. The State Auditor shall audit the financial transactions of

the Board each fiscal year.

"[éj)-—?he—baianee—eﬁ—aii-meney—femaining—in—the—lFiéting—and
Eispensiﬂg--ef—-Heafing-—Aids--Fandl-aeeeuné—en—Aagast—S&7-}9?97—is
tfansfeffed—te-the—Senefai-Reveﬁae—Funde]

"Section 13. RENEWAL OF LICENSE. (a) Each license to fit

and dispense hearing aids shall be issued for the term of one year

and shall, unless suspended or revoked, be renewed annually on

19
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September 1 on payment of the renewal fee.

"(b) A person may renew his unexpired license by paying to

the Board before the expiration date of the license the required

renewal fee.

"(c) If a person's license has been expired for not more

than 90 days, the person may renew the license by paying to the

Board the required renewal fee and a fee that is one-half of the

examination fee for the license.

"(d) If a person's license has been expired for more than 90

days but less than two years,‘the person may renew the license by

paying to the Board all unpaid renewal fees and a fee that is equal

to the examination fee for the license.

"(e) If a person's license has been expired for two vears or

more, the person may not renew the license. The person may obtain

a new license by submitting to reexamination and complying with the

requirements and procedures for obtaining an original license.

"(f) Before a license can be renewed, the Board shall

require certification that all testing equipment, both portable and

stationary, used by the licensee has been calibrated within one

year prior to the renewal date. [6n-or-before~the-£first-day-ef

Januafyr—i9?27—evefy-&ieensee—andef——Ehis——Aet-—sha&i—-pay--te-—the
Seefeéafy—?feasufef—-e£-—the--Beafd-an—annaai—renewai-£ee-e£-$6?159
€ef-the-fenewa£—e£—his—iieense-%e-£i€—and-dispense—heafénq-aids-fef
the-yeaf—iQ?Be--en—ef-befefe—éhe—€irsé—day—e%—-Jaﬁaafyr—-EQ?S7—-and
every--year--thereaftery;-every-itieensee-under-this-Aet-shaii-pay-te
the-Beeresary-Treasurer-ef-the--Beard--an--annvat--renevai--£fee--of

$}25199-£ef-fenewai-eg-hés-iieeﬁse—te—fi%-and-déspense—heaféng-aéds

20




10
11
12
13
14
15
16
17
i8
19
20
21
22
23
24
25
26

27

S.B. No. 604
for-the-eurrent~year---6n-receipt-of-said-renevat--£fee;--the--Beard
shatl-issue-an-anndatl-renevwalt-certificate-bearing-the-number-ef-his
tieenser;--the--year--for--whieh--tt--ig-~-renewed,;--and--sueh--oethewr
information-£from~the-records-eof-the-Beard-as--the--Beard--may--deen
neeessary-£feor-the-preoper-enfoereement-of-this-Aeck-

"[ ¢b}--When--a--ticensee-shati-fait-te-pay-his-annual-renewal
fee-by-February-ist-of-~each-years-it-shati-be-the-duty-ef-the-Board
to-neotify-sueh-ticensee-by-certified-mazrt-at-his-ltast-Knewn-address
that-satd-annuai-renevat-£fee-ig--due--and--unpatds--if-~-the--annual
reneval--£fee--is--net--paid--within--60--days-£frem-the-said-date-of
maiééng—saeh—netieeT-the—Beafd-shaii-then—eaneei—said-iieensee]

"(g) [¢e¥] Fitting and dispensing hearing aids without an
annual renewal certificate for the current year as provided herein
shall have the same force and effect and be subject to the same
penalties as fitting and dispensing hearing aids without a license.

"[¢d}~-After--the--Beard--shati--have-cancelled-a-license-£or
nenpayment-ef-the-annuat-renevat-fees;-the-Beard-may-refuse-te-issue
a-new~ticense-~-unEii-sueh-fitter-~and-dispenser-eof-hearing--aids--has
paid-ati-previeus-unpaid-anndat-£fees- |

"(h) [¢e3¥] The Board shall issue a duplicate license to any
licensee whose license has been lost or destroyed and the Board
shall have the authority to prescribe the procedure and
requirements for the issuance of the duplicate license."

"Section 19. EXCEPTIONS. Nothing in this Act shall be
construed to apply to the following:

"(1) Persohs engaged 1in the practice of measuring human

hearing as a part of the academic curriculum of an accredited
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institution of higher learning, provided such persons or their
employees do not sell hearing aids.

"(2) [Persens-engaged-in-the--practice--of--measuring--human
hearing---as---a--part--ef--a--pregram--condueted--by--a--nenpreofit
organigatieny-previded-gsueh-organisation-or-its-emptoyees-dees--net
seiti-hearing-atds-

"[¢33] Physicians and surgeons duly licensed by the Texas
State Board of Medical Examiners and qualified to practice in the
State of Texas.

"(3) An individual with a master's or doctorate degree in

audiology from an accredited college or university may engage in

the measurement of human hearing by the use of an audiometer or by

any means for the purpose of making selections and adaptations of

or recommendations for a hearing aid, provided such persons do not

sell hearing aids.

"[(4%-—Pefseﬁs—-emp&eyed--gnd—-défeetiy---supervised--—by———a
physieian--and——sufgeen-—te—éest-ef-measufe-hamah-heafinqr-pfevided
sueh-persens—de-ne%—seii—heafing—a;dSw]"

SECTION 2. Chapter 366, Acts of the 61lst Legislature,
Regular Session, 1969, as amended (Article 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), is amended by adding Sections 4A,
4B, 12A, and 12B to read as follows:

"Section 4A. PERSONNEL POLICIES. (a) The President of the

Board or his designee shall develop an intraagency career ladder

program, one part of which shall be the intraagency posting of all

nonentry level poéitions for at least 10 days before any public

posting.
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"(b) The President of the Board or his designee shall

develop a system of annual performance evaluations based on

measurable job tasks. All merit pay for Board employees must be

’
-

based on the system established under this subsection.

"The Board may recognize, prepare, or carry out continuing

education programs for its licensees. Participation in the

programs is voluntary.

"Section 4B. LEGISLATIVE REVIEW OF RULES. If the

appropriate standing committees of both houses of the legislature

acting under Subsection (g), Section 5, Administrative Procedure

and Texas Register Act, as amended (Article 6252-13a, Vernon's

Texas Civil Statutes), transmit to the Board statements opposing

adoption of a rule under that section, the rule may not take

effect, or if the rule has already taken effect, the rule is

repealed effective on the date the Board receives the committees'

statements."

"Section 12A. ADVERTISEMENTS. The Board may not adopt rules

restricting competitive bidding or advertising by a person

regulated by the Board except to prohibit false, misleading, or

deceptive practices by the person. The Board may not include in

its rules to prohibit false, misleading, or deceptive practices by

a person regulated by the Board a rule that:

"(1) restricts the person's use of any medium for

advertising;

"(2) restricts the person's personal appearance or use of

his voice in an advertisement;

"(3) relates to the size or duration of an advertisement by

23
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the person; or

"(4) restricts the person's advertisement under a trade

name.

"Section 12B. CONSUMER INFORMATION AND COMPLAINTS. (a) The

Board shall prepare information of consumer interest describing the

regulatory functions of the Board and the Board's procedures by

which consumer complaints are filed with and resolved by the Board.

The Board shall make the information available to the general

public and appropriate state agencies.

"(b) Each written contract for services in this state of a

licensed hearing aid fitter and dispenser shall contain the name,

mailing address, and telephone number of the Board. There shall at

all times be prominently displayed in the place of business of each

licensee regulated under this Act a sign containing the name,

mailing address, and telephone number of the Board and a statement

informing consumers that complaints against licensees can be

directed to the Board.

"(c) The Board shall establish guidelines for a 30-day trial

period on every hearing aid purchased from a licensed hearing aid

fitter and dispenser.

"(d) The Board shall keep an information file about each

complaint filed with the Board relating to a licensee. If a

written complaint is filed with the Board relating to a licensee,

the Board( at least as frequently as gquarterly and until final

disposition of the complaint, 'shall notify the parties to the

complaint of the status of the complaint unless the notice would

jeopardize an undercover investigation."
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SECTION 3. A rule adopted by the Texas Board of Examiners in

the Fitting and Dispensing of Hearing Aids before September 1,
1981, that conflicts with Chapter 366, Acts of the 61st
Legislature, Regular Session, 1969 (Article 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), as amended by this Act, is void.
Within 90 days after September 1, 1981, the board shall repeal the
rule. If the appropriate standing committees of both houses of the
legislature acting under Subsection (g), Section 5, Administrative
Procedure and Texas Register Act, as amended (Article 6252-13a,
Vernon's Texas Civil Statutes), transmit to the board/commission

statements opposing adoption of a rule under that section, the rule

may not take effect, or if the rule has already taken effect, the‘

rule is repealed effective on the date the board/commission
receives the committee's statements.

SECTION 4. A person holding office as a member of the Texas
Board of Examiners in the Fitting and Dispensing of Hearing Aids on
the effective date of this Acf continues to hold the office for the
term for which the member was originally appointed.

SECTION 5. Sections 7 and 20, Chapter 366, Acts of the 61lst
Legislature, Regular Session, 1969 (Article 4566-1.01 et seq.,
Vernon's Texas Civil Statutes), are repealed.

SECTION 6. Subdivisicon 7, Subsection (a), Section 15,
Chapter 366, Acts of the 61st Legislature, Regular Session, 1969,
as amended’by Section 3, Chapter 796, Acts of the 62nd Legislature,
Regular Session, 1971 (Article 4566-1.15(a)(7), Vernon's Texas
Civil Statutes),—is repealed.

SECTION 7. Section 14, Chapter 366, Acts of the 61st
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Legislature, Regular Session, 1969, as amended (Article 4566-1.14,
Vernon's Texas Civil Statutes), is amended by adding Subsection (e)
to read as follows:

"(e) Any individual licensed under this Act shall seek

personally or through proper referral channels to obtain the

following minimal information on each prospective candidate for

amplification:

"(1) pertinent case history;

"(2) otoscopic inspection of the outer ear, including canal

and drumhead;

"(3) evaluation of hearing acuity utilizing puretone

techniques via air and bone conduction pathways through a

calibrated system; and

"(4) an aided and unaided speech reception threshold and

ability to differentiate between the phonemic elements of the

language through speech audiometry, utilizing a calibrated system."

SECTION 8. (a) This Act takes effect éeptember 1, 1981.

(b) The requirements under Section 4A, Chapter 366, Acts of
the 61st Legislature, Regular Session, 1969, as added by this Act,
that the president of the board develop an intraagency career
ladder program and a system of annual performance evaluations shall
be implemented before September 1, 1982. The reguirement of
Section 4A that merit pay be based on the performance evaluation
system shall be implemented before September 1, 1983.

SECTION 9. The importance of this legislation and the
crowded condition‘ of the calendars in both houses create an

emergency and an imperative public necessity that the
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constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.

President of the Senate Speaker of the House
I hereby certify that S.B. No. 604 passed the Senate on April
6, 1981, by a viva-voce vote; and that the Senate concurred in

House amendments on May 27, 1981, by a viva-voce vote.

Secretary of the Senate
I hereby certify that S.B; No. 604 passed the House, with

amendments, on May 26, 1981, by a non-record vote.

Chief Clerk of the House

Approved:

Date

Governor
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